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Rapanos v. United StatesA7 U.S. 715 (2006)
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Resource and Programmatic Assessment

Satk Drinking Water Information System/Federal Version
Source Protection Areas

Spill Prevention, Control, and Countermeasure

Solid Waste Agency of Northern Cook County v. United States Army Corps

of Engineers, 531 U.S. 159 (2001)

Total Maximum Daily Load determinations
Traditional Navigable Water

Use Attainability Analysis

U.S. Geological Survey
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Water Resources Reform and Development Act
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Appendix A. State-by-State Program Descriptions
1. OVERVIEW

States play an important role in managing water resources across the country and implementing
Clean Water Act (CWA) programs. This appendix provides a snapshot of the current status of
states, including the District of Columbia and the U.S. Territorigarding CWA programs,
definitions of state waters, and the scope of state jurisdiction, as well as additional information
on statelevel regulations and/or policies that affect waters of the state. The U.S. Environmental
Protection Agency (EPA) andthelep t ment of the Army ( Ar my)
this information to describe the breadth of state authorities and to provide a current picture of
state regulatory management of water resources.

For the purpose of this snapshot, the agencies compftathation from multiple state and

federal sources, as well as from previous analyses undertaken by independent associations and
institutions. Information on the various CWA programmatic areas, CWA section303, 311,

401, 402, and 40grogram$ was agawn from agency websites, numerous publications, maps,

and from EPA regional staff. The agencies gathered information on state and territorial water
laws and programs through state and territorial agency weblitesgencies have identified

where statebBave authorities to implement CWA programs. Where states do not have authority
to implement CWA programs, the agencies have attempted to identify where states regulate
activities through permit programs or other similar mechanisms.

In determining where ates regulate waters that are not federally jurisdictional under the CWA,
theagencies relied primarily on state laws and regulations, identified through publicly available
resources. However, some states implement dredge and fill programsfedecally

jurisdictional waters as directed by implementation guidance and policies that may not be
available in the databastd®e agenciessed. Thus, thagencies also relied on information

contained in the 201Bnvironmental Law Institt ( EL 1 ) r eSpate Constraims i t | e d
Statelmposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope
of the Federal CW . * ¥hile theagencies recognize that there have been concerns regarding
other findings in the ELI report, to date they aremotar e of any <critiques
findings regarding the ability of those states identified in the report as being able to regulate
discharges of dredged or fill material into waters outside the scope CY\iie

Definitions for state and territorialaters, including wetlands, were drawn from online
directories of regulatory titles and codes, and thus directly from state laws. Many state
definitions of wetlands rely directly or indirectly on the federal regulatory definition of wetlands,
as follows:

fiWetlands are areas that are inundated or saturated by surface or ground water at a
frequency and duration sufficient to support, and that under normal circumstances do

! Environmental Law Institute2013.State Constraints: Stalmposed Limitations on the Authority of Agencies to
Regulate Waters Beyond the Scope of the Federal (BMAProject No. 093D1.
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support, a prevalence of vegetation typically adapted for life in saturated soil @osiditi
Wetl ands generally include swamps, marshes

An earlier draft of these summaries was shared with state and territorial agencies for

corrections’ In order to ensure that the State Snapshots are as accurate as possigacike a

have been reviewing information about CWé#ated state laws and programs since publishing

the State Snapshots as an appendix to the Resource and Programmatic Assessment for the
Proposed Revised Definition odinfofimateon sebmdtedof t he
in response to tpropo®d rule The agencies have made recommended changes and clarified

their findings as appropriate in response to those comnidm@sagencies havasoincorporated

the latest and most accurate informatiomvbfch they have become aware about Cvéhated

state laws and programs into these State Snapshots

2. ALABAMA

Definition of Waters of the State:
1 All waters of any river, stream, watercourse, pond, lake, coastal, ground or surface water,
wholly or partiallywithin the state, natural or artificial. This does not include waters
which are entirely confined and retained completely upon the property of a single
individual, partnership or corporation unless such waters are used in interstate
commerce.

Definition of Wetlands:

1 Those areas delineated pursuant to the technical criteria described in the Federal Wetland
Delineation Manual that is currently being used by the Corps and/or any updated manual
that may be used in the future. Wetlands do not include #ress which exist solely
due to marinduced conditions such as roadside ditches ormmate impoundments
excepting those areas created as mitigation Sites.

§ Those areas as defined by the Corps regulafions.

No Net Loss Goal for Wetlands:
f Does not hava no net loss goal for wetlanfls.

Additional State Conditions and Requirements:
9 No limitations identified

303Water Quality Standards:

233 CFR 328.3(c) and 40 CFR 232.2.

% The agencieseceived responses to thmft assessments from twerfiyur states and two territories from all regions of the

country. Of those responses, twefitse were from that state or territory department for the environment or natural resources,

and one was from the department of public hedltiese responses can be found in the Step Two Proposed Rule docket at EPA
HQ-OW-201801490075, available dtttps://www.regulations.gov/document? D=EP-OW-201801430075

* Ala. Code section 222-1(2).

® Ala. Admin. Code r. 338-1-.02(nnn).

5 Ala. Admin. Code r. 338.3-1-.03(146).

" ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10

2015.pdf

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 2


https://www.regulations.gov/document?D=EPA-HQ-OW-2018-0149-0075
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united_states_102015.pdf
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united_states_102015.pdf

1 HasEPA-approvedVNQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered Bl A Region 4 in coordination with the state of
Alabama

1 Facilities with aboveground storage tanks must register with state, completing a form
with location, tanks capacity, substance store and use. State has a spill trust fund, and
facilities must comply wih stateof AlabamaDepartment of Environmental Management
code and 40 CFR part 112 to be eligible to access trusf fund.

 State code authorizes cost recovery for spills and related dafhages.

401 Certification:
1 The statdhasauthority to certify, conditionally certifwyaive review, or deny
certification offederal permits and licensa&/ithout certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the state of Adata to administer the NPDES permitting program.
The state issues its permits throughAltebama Deprtmentof Environmental
ManagementAlabama has anughorizedNPDES permiprogram pretreatmenprogram
general permits program, and is authoritecegulatefederalfacilities Alabama does
not have an authorized biosolids progrdm.

f EPA has issued one NPDES permit for aquaculture in offshore waters.

404 Dredgedand Fill Rermitting
1 Has not assumed the 404 program
1 Has state authority to issue pernfds dredged and filactivities in coastal surfaceaters
and wetland¥ and submerged land3.
1 Relies on federal permitting authority and C\W§éction 401.

3. ALASKA

Definition of Waters of the State:
1 Lakes, bays, sounds, ponds, impounding resenapursgs, wells, rivers, streams,
creeks, estuaries, marshes, inlets, straits, passages, canals, the Pacific Ocean, Gulf of
Alaska, Bering Sea, and Arctic Ocean, in the territorial limits of the state, and all other
bodies of surface or underground watetunal or artificial, public or private, inland or

8 Ala. Admin. Code chapter 33-15.

® Ala. Code section 222-9.

0 EPA, State Program Authority, availablehtips://www.epa.gov/npdes/npdsteprograminformation

1EPA, Alabama NPDES Permits, availabléntips://www.epa.gov/npdgsermits/alabamapdespermits

12 Ala. Admin. Code r. 338-2-.02. State regulations require mitigation through the creation or restoration of wetlands when
there are wetland impacts resulting from an approved préjectAdmin. Code r. 338-2-.03.

13 Ala. Admin. Code r. 22@-.01 et seq
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coastal, fresh or salt, which are wholly or partially in or bordering the state or under the
jurisdiction of the stat&*

Definitions of Wetlands:

1 Freshwater wetlandenvironments characterized by rootegjetation that is partially
submerged either continuously or periodically by surface freshwater with less than 0.5
parts per thousand salt content and not exceeding three meters i°depth.

1 Saltwater wetlandscoastal areas along sheltered shorelinasacerized by halophilic
hydrophytes and macro algae extending from extreme low tide to an area above extreme
high tide that is influenced by sea spray or tidally induced water table ctidnges

No Net Loss Goal for Wetlands:
T Has a formal no net loss gdat wetlands'’

Additional State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 HasEPA-approvedVNQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered Bl A Region 10 in coordination with the state of
Alaska.

1 Facilities with small aboveground storage tanks are regulated by State Fire Marshal.
State regulates facilities with larger storage capacities (>420,000 gallons for refined
products; lower for crude 9gjlstate reliesoePAO s SPCC regul ations fo
(>1,320 up to 420,000 gallon®).

i State code authorizes cost recovery for spills and related damages; state has a spill trust
fund*®

401 Certification:
1 The state has authority to certifggnditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:
1 EPA has approved the state of Alaska to administer Bi2B6 permitting program. The
state issues its permits through flaska Departmerof Environmental Conservation
Alaska has anuhorizedNPDES permiprogram pretreatmenprogram general permits

14 Alaska Stat. section 46.03.900(37).

15 Alaska Admin. Code tit. 18, section 75.990(44).

16 Alaska Admin. Code tit. 1&ection 75.990(110).

1 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10
2015.pdf

18 Alaska Admin. Code tit. 18, chapter 75.

19 Alaska Stat. sections 46.03.822, 46.03.824, 46.037%98 46.08.00%t seq
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program, and is authorizéd regulatefederalfacilities. Alaska does not have an
authorized biosolids prograffi.

1 EPA issuesll NPDES permits for federallgwned facilities located in Denali National
Park; facilities operating outside State waters (three miles offshore); facilities that have
been issued Cleaiater Act Section 301(h) waivers; and all permits on tribal I&hds

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
 Has state authority to issue permits for dredged and fill activities in submergedilands.
1 Relies on federal permitting enority and CWA section 401.

4. AMERICAN SAMOA

Definition of Waters of the Territory
1 Waters of the United States as defined in 40 CFR 122.2, as well as those that are located
within the jurisdiction of the territory®

Definition of Wetlands:

1 Those areas thare inundated or saturated by ground or surface water at a frequency and
duration sufficient to support, and under normal circumstances do support, a prevalence
of vegetation typically adapted for life in saturated soil conditions. Wetlands generally
include, but are not limited to, swamps, marshes, mangroves, streams, springs, cultivated
marshes, and similar ares.

Additional Territory Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spll Prevention, Preparedness and Response:
1 Territory does not have an aboveground storage tank management or regulatory program
and relies on EPA to directly implement federal spill prevention and preparedness
regulations.

401 Certification:
1 Theterritory has authority to certify, conditionally certify, waive review or deny
certification offederal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

20 EpPA, State Program Authority, availablehgips://www.epa.gov/npdes/npdstateprograminformation
2LEPA, Alaska NPDES Permits, availablenstps://www.epa.gov/npdgsermits/alaskanpdespermits
22 Alaska Stat. section 38.05; 11 AAC 61.0dtGseq
i American Samoa Admin. Code section 24.0201.
Id.
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1 EPA issues all NPDES permitsthin American Samo#&’

404 Dredged and Fill Permitting:
1 Has notassumedhe 404 program.

1 Has territory authority to issue permits for dredged and fill activities in coastal surface
waters and wetland$.
1 Relies on federal permitting authority and CWA gatd01.

5. ARIZONA

Definition of Waters of the State:

1 All waters within the jurisdiction of the state including all perennial or intermittent
streams, lakes, ponds, impounding reservoirs, marshes, watercourses, waterways, wells,
aquifers, springs, irrigatiosystems, drainage systems, and other bodies or accumulations
of surface, underground, natural, artificial, public or private water situated wholly or
partly in or bordering on the stafte.

Definition of Wetlands:

1 An area that is inundated or saturatgdsbrface or groundwater at a frequency and
duration sufficient to support, and that under normal circumstances does support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. A wetland
includes a swamp, marsh, bog, ciemeinaja, and similar are’.

No Net Loss Goal for Wetlands:
f Does not have a no net loss goal for wetldfids.

Additional State Conditions and Requirements:

T The Governoro6és Regulatory Review Council
is more gtingent than a corresponding federal law unless there is a statutory authority to
exceed the requirements of that federal 1aw.

1 Arizona Department of Environmental Quality also must ensuralhstate laws, rules,
standards, permits, variances, anceoschre adopted and construed to be consistent with
and no3 1more stringent than the corresponding federal law that addresses the same subject
matter:

S EPA, American Samoa NPDES Permits, availablettas://www.epa.gov/npdgsermits/americassamoanpdespermits

% American Samoa Admin. Code sections 26.0204eq

27 Ariz. Rev. Stat. section 4901(41).

28 Ariz. Admin. Code setion 1811-101(49).

29 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10
2015.pdf

%0 Ariz. Rev. Stat. section 41052,

31 Ariz. Rev. Stat. section 4904.
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1 Department of Environmental Quality is specifically prohibited from adopting any
requirement that is momsgringent than the point source permitting requirements under
the federal CWA?

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:
1 The 311 program is administered by EPA Region 9 in coordination with the state of
Arizona.
§ Facilities with aboveground storage tanks must register with State Fire M&rshal.
1 State34code authorizes cost recovery for spills and related damages; statpithasist
fund.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the state of Arizona to administer the NPDES permitting program.
The state issues its permits throughAlizona Department of Environmental Quality
Arizonahas an authorized NPDES permit program, pretreatment progesueral
permits program, biosolids program, and is authorized to regulate federal fatilities.

f EPA issues all NPDES permits on tribal lafds.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has state authority to issue permits for deiand fill activities in submerged lants.
1 Relies on federal permitting authority and CWA section 401.

6. ARKANSAS

Definition of Waters of the State:
1 All streams, lakes, marshes, ponds, watercourses, waterways, wells, springs, irrigation
systems, drainaggy/stems, and all other bodies or accumulations of water, surface and

32 Ariz. Rev. Stat. section 4203.

33 Ariz. Admin. Code sections-86-201 et seq

34 Ariz. Rev. Stat. sections 4285, 49262, 49282.

%5 EPA, State Program Authority, availablehgips://www.epa.gov/npdes/npdstteprograminformation

% EPA, Arizona NPDES Permits, availablenaips://www.epa.gov/npdegermits/arizonaribal-landsnpdespermitsexcluding

navajenation.
37 Ariz. Rev. Stat sections 37101, 1153.
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underground, natural or artificial, public or private, which are contained within, flow
through, or border upon this state or any portion of the ¥tate.

Definition of Wetlands:

1 An areathat has water at or near the surface of the ground at some time during the
growing season (wetland hydrology). It contains plants that are adapted to wet habitats
(hydrophytic vegetation) and is made up of soils that have developed under wet
conditions (lydric soils) or any other definition promulgated by the Commis$ion.

No Net Loss Goal for Wetlands:
f Does not have a no net loss goal for wetldfids.

Additional State Conditions and Requirements:

1 The Arkansas Pollution Control and Ecology Commissionlgestito stringency
requirements; prior to promulgating certain rules and regulations that are more stringent
than federal requirements the Commission must consider its economic impact on and
environmental benefit for the people of Arkan$as.

303 Water Quigty Standards:
1 HasEPA-approvedVNQS.

311 Oil Spill Prevention, Preparedness and Response:
1 The 311 program is administered Bl A Region 6 in coordination with the state of
Arkansas.
1 Facilities with aboveground storage tanks must register tanksheitstate and are
subject to inspection by the stéfe.
1 State4 3code authorizes cost recovery for spills and related damages; state has a spill trust
fund.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:
1 EPA has approved the state of Arkansas to administer the NPDES permitting program.
The state issuats permits through thArkansadDepartment of Environmental Quality.
Arkansashas an athorizedNPDES permiprogram pretreatmenprogram general

38 Ark. Code section-8-102(10).

39 Ark. Code R. 138.00.0003, available attp:/170.94.37.152/REGS/138.00:003F9429. pdf

40 ASWM, Statusand Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf li/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united states 10
2015.pdf

“LELLI, 2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope of
the Federal CWA, available https://www.eli.org/sites/default/files/gtiubs/d2304.pdf

42 Arkansas Pollution Control and Ecology Commission, 2014. Regulation No. 12, available at
https://www.adeq.state.ar.us/regs/files/reg12_final_20140714.pdf

“3 Ark. Code sections-8-103, 87-514, 87-500.
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permits program, and is authorizedegulatefederalfacilities Arkansas does not have
an authorized biolids progrant?

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
f Has state authority to issue permits for dredged and fill activities in submerge&’lands.
1 Relies on federal permitting authority and CWA section 401.

1. CALIFORNIA

Definition of Waters of the State:
1 Any surface water or groundwater, including saline waters, within boundaries of the
State?®

Definitions of Wetlands:

1 An areais wetland if, under normal circumstances, (1) the area has continuous or
recurrentsaturatiorof the upper substrate caused by groundwater, or shallow surface
water, or both; (2) the duration of such saturation is sufficient to cause anaerobic
conditions in the upper substrate; and (3)
hydrophytes or the ardacks vegetatiofi’

1 Under the California Coastal Act, wetlands are: lands within the coastal zone which may
becoveredperiodically or permanently with shallow water and include saltwater
marshes, freshwater marshes, open or closed brackish water mawstmass smudflats,
and feng’®

1 The California Coastal Commission provides a further definition of coastal wetlands:
landwherethe water table is at, near, or above the land surface long enough to promote
the formation of hydric soils or to support the growtthydrophytes, and shall also
include types of wetland where vegetation is lacking and soil is poorly developed or
absent as a result of frequent drastic fluctuations of surface water levels, wave action,
water flow, turbidity or high concentration ofltsaor other substances in the substrate.

Such wetlands can be recognized by the presence of surface water or saturated substrate
at some during each year and their location within, or adjacent to vegetated wetland or
deepwater habitaf€.

No Net Loss Godior Wetlands:

4 EPA, State Program Authority, availableh#tips://www.epa.gov/npdes/npdsgteprograminformation

5 Ark. Code section 2B-202.

46 Cal. Wat. Codesection13050(e).

47 California State Water Resources Control Board, State Wetland Defiaitib®rocedures for Discharges of Dredged or Fill
Material to Waters of the State (April 2, 2019), available at
https://www.waterboards.ca.gov/water_issiprograms/cwa401/docs/procedures_conformed.pdf

“8 Cal. Prc. Code section 30121.

9 Cal. Code Regs. tit. 14 section 13577(b)(1).
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1 Has aformalnet gain/increase goal for wetlarids.

Additional State Conditions and Requirements:
1 No limitationsidentified

303 Water Quality Standards:
1 HasEPA-approved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 9 in coordination with the state of
California.

1 Facilities with aboveground storage tanks are regulated by the State Fire Marshal by state
code and are required to register tanks. State inspects facilitietotal storage
capacities above 10,000 gall ons. Al l subj
regulation, 40 CFR part 1F2.

1 Statecodeauthorizes cost recovery for spills and related damages; state has a spill trust
fund >

401 Certification:
1 Thestate has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the staof California to administer the NPDES permitting program.
The state issues its permits through@adifornia Environmental Protection Agency
California has an authorized NPDES permit program, pretreatment program, general
permits program, and is autimed to regulate federal facilities. California does not have
an authorized biosolids prograth.

1 EPA issues all NPDES permits on tribal lands and for any discharges into federal ocean
waters>*

404 Dredged and Fill Permitting:
1 Has not assumed the 404 praxqr.
1 Has statauthorityto issue permits for dredged and fill activities in surface waters and
wetlands®” including isolated water¥.

%0 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_unit@d_states
2015.pdf

51 Cal. Health and Safety Code sections 2587€eq

52 Cal. Gov. Code sections 8670.56.5, 8670.66, 8670.67, 8670.46, 8670.48.

S3EPA, State Program Authority, availablehiips://www.epa.gov/npdes/npdssiteprograminformation

S4EPA, NPDES Permits in Californiayailable ahttps://www.epa.gov/npdesermits/npdesermitscdifornia-excludingtribal-
permits

%5 Cal. Wat. Codesectionsl3000et seq (dredging and filling constitutes a discharge of waste to waters of the state); Cal. Prc.
Code sections 30004 seq (protection of coastal wetlands from dredged and fill actisjtiSee also Memorandum from Celeste
Cantu, Executive Director, California Environmental Protection Agency to Regional Board Executive Officers (Jun. 2, 2004),
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8. COLORADO

Definition of Waters of the State:

1 Any and allsurfaceand subsurface waters which are contained in or flow in or through
this state, but does not include waters in sewage systems, waters in treatment works of
disposal systems, waters in potable water distribution systems, and all water withdrawn
for use unfiuse and treatment have been compléted.

Definition of Wetlands:
1 Those areas that are inundated or saturated by surface or groundwater at a frequency and
duration sufficient to support, and that under normal circumstances do support, a
prevalence ofiegetation typically adapted for life in saturated soil conditBns.

No Net Loss Goal for Wetlands:
f Has arinformal no net loss goal for wetlands.

Additional State Conditions and Requirements:

1 The Colorado Department of Public Health and Environmeprioisibited from requiring
permitsfor irrigation flows (or return flows), or permits for various kinds of agricultural
waste, except as required by the federal CWA. Where permits are required, their
provisions cannot be more stringent than what is regjliyethe federal CWA®

1 Stateimposedimitations regarding water quality provisions with respect to the right to
divert and use waté.

1 The Water Quality Control Commissiomay adopt rules more stringent than
corresponding enforceable federal requirementy if it is demonstrated at a public
hearing, and the commission finds, based on sound scientific or technical evidence in the
record, that state rules more stringent than the corresponding federal requirements are
necessary to protect the public healtneficial use of water, or the environment of the
state. Those findings shall be accompanied by a statement of basis and purpose referring
to and evaluating the public health and environmental information and studies contained

available ahttp://www.swrcb.ca.gov/water_issues/programs/cwad01/docs/isol_waters_gu@hpftfrnia State Water

Resources Control Board, State Wetland Definition and Procedures for Discharges of Dredged or Fill Material to Waters of the
State (April 2, 2019), available at
https://www.waterboards.ca.gov/water_issues/programs/cwa401/docs/procedures_confarmed.pdf

¢ Memorandum from Celeste Cantu, Executive Director, California Environmental Protection Agency to Regional Board
Executive Offices (Jun. 2, 2004), available at

http://www.swrcb.ca.gov/water_issues/programs/cwa401/docs/isol_waters gulitl hdf013. State Constraints: Stditeposed
Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope of the Federal Clean Water Act, available at
https://www.eli.org/sites/default/files/giubs/d2304.pdf Califomia State Water Resources Control Board, State Wetland
Definition and Procedures for Discharges of Dredged or Fill Material to Waters of the State (April 2, 2019), available at
https://www.waterboards.ca.gov/water_issues/programs/cwad01/docs/procedures_conformed.pdf

5" Colo. Rev. Stat. section #5103(19).

85 Code Colo. Regs. 10a21.5(51).

%9 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.asym.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the united_states_10
2015.pdf

0 Colo. Rev. Stat. section #5504,

%1 Colo. Rev. Stat. section 25104.
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in the record which formhie basis for the commission's conclusion. The existing policies,
rules, and regulations of the commission and division shall be applied in conformance
with section 253-104 and this sectiof.

303 Water Quality Standards:
1 Has EPAapprovedNQS.

311 Oil Spll Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 8 in coordination with the state of
Colorado

i Stateaboveground storage tank regulations apply to tanks with capacities greater than
660 gallons and less than 40,000 gallons; tanks at crude oil production and mining
facilities areexempt Regulations require permits, registration and facility inspeéfion

1 State codauthorizesost recovery for spills and related damages; state has a spill trust
fund ®

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Withaertitication or waiver the federal
agencycannotissue the permit or license.

402 NPDES Program:
1 EPA has approved the state of Colorado to administer the NPDES permitting program.
The state issues its permits through@uorado Department of Public Hda&
Environment Coloraddhas an authorized NPDES permit program and general permits
program. Colorado does not have an authorized biosolids program, pretreatment program,
and is not authorized to regulate federal facilitfes.
1 EPAissuesall NPDES permé on tribal land&®

404 Dredged and Fill Permitting:
1 Has notassumedhe 404 program.
1 Does nohavestate authority to issue permits for dredged and fill activities in surface
waters and wetlands.
1 Relies orfederalpermitting authority and CWA section 10

9. THE COMMONWEALTH OF THE NORTHERN MARIANA
ISLANDS

Definitions of Waters of the Territory
f All marine, fresh water bodies, and ground water in the Commonwéalth.

%2 Colo. Rev. Stat. section #5202(8).

837 Code Colo. Regs. 11a4.

% Colo. Rev. Stat. sections $6-121, 3460-124.

% EPA, State Program Authority, availableh#tips://www.epa.gov/npdes/npdssteprograminformation

% EPA, Colorado NPDES Peits (2017) available dittps://www.epa.gov/npdgsermits/coloradmpdespermits
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1 Commonwealth or state waters means all waters, fresh, brackish, or marine, including
wetlands, surrounding or within the Commonwe&th.

Definition of Wetlands:

1 Areas that are inundated or saturated by surface or groundwater with a frequency
sufficient to support a prevalence of plant or aquatic life that requires seasonally saturated
sal conditions for growth and/or reproduction. Wetlands include swamps, marshes,
mangroves, lakes, natural ponds, surface springs, streams, estuaries and similar areas in
the Northern Mariana Islands archipelago. Wetlands include both wetlands connected to
other waters and isolated wetlands. Wetlands do not include those artificial wetlands
intentionally created to provide treatment of wastewater or stormwater PAnoff.

Additional Territory Conditions and Requirements:

T No limitations identified.

303 Water @ality Standards:

1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 Territory has prescriptive aboveground storage tank regulations, incorporating the
Uniform Fire Code, industry standards, and spill prevention requirerffents.

401 Certification:

1 The territory has authority to certify, conditionally certify, waive review, or deny
certificationof federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA issues all NPDES permits within the Commonwealth of the Northern Mariana
Islands’*

404 Dredged and Fill Permitting:

10.

1 Has not assumed the 404 program.

1 Has territory authority to issue permits for dredged and fill activities in coastal surface
waters ad wetlands’?

1 Relies on federal permitting authority and CWA section 401.

CONNECTICUT

Definition of Waters of the State:

57 NMIAC section 65130-001.

%8 NMIAC section 65130-015(]).

9 Commonwealth of the Northern Mariana Islands Admin. Code sectidi36815(aa).

" Commonwealth of the Northern Mariana Islands Admin. Code sectioB<64 et seq

"LEPA, Commonwealth of the Northern Mariana Islands NPDES Permits, availdipsatwww.epa.gov/npdes
permits/commonwealthorthernmarianaislandsnpdespermits

2 Commonwealth of the Northern Mariana Islands Adr@iode sections $50-001et seq
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T

All tidal waters, harbors, estuaries, rivers, brooks, watercourses, waterways, wells,
springs, lakes, ponds, marshes, drainage systamdsll other surface or underground
streams, bodies, or accumulations of water, natural or artificial, public or private, which
are contained within, flow through, or border upon this state or any portion théreof.

Definitions of Wetlands:

T

T

The term wetinds refers to freshwater wetlands undeintend Wetlands and
Watercourses Aand refers to tidal wetlands under thidal Wetlands Act

Tidal Wetlands Actthose areas which border on or lie beneath tidal waters, such as, but
not limited to banks, bag salt marsh, swamps, meadows, flats, or other low lands subject
to tidal action including those areas now or formerly connected to tidal waters, and whose
surface is at or below an elevation of one foot above local extreme high water; and upon
which maygrow or be capable of growing some, but not necessarily all, of the species
listed in the statuté&®

Inland Wetlands and Watercourses Aanhd, including submerged land, not regulated
pursuant to sections 228 to 22a35, inclusive, which consists of anythe soil types
designated as poorly drained, very poorly drained, alluvial, and floodplain by the
National Cooperative Soils Survey, as may be amended from time to time, of the Natural
Resources Conservation Service of the United States Departmeni@fliuge

No Net Loss Goal for Wetlands:

T

Does not have a no net loss goal for wetldfids.

Additional State Conditions and Requirements:

T

No limitations identified

303 Water Quality Standards:

T

311 Oi
il

T

Has EPAapproved WQS.

| Spill Prevention, Preparednessl Response:

The 311 program is administered by EPA Region 1 in coordination with the state of
Connecticut.

Connecticut does not have any specific rules governing aboveground storage tanks.
Connecticut's-lammable and Combustible Liquids Code adoptsgrence the

National Fire Protection Association standards that govern aboveground storage tank
design,77installation, upgrade, repair, and closure. The requirements are administered
locally.

™ Conn. Gen. Stat. section 2223.

" Conn. Gen. Stat. section 228.

S Conn. Gen. Stat. section 238.

8 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10

2015.pdf

" Conn. Gen. Stat. seotis 29291 et seq
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9 State code authorizes cost recovery for spills and reflatedges; state does not have a
spill trust fund covering aboveground storage tefks.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certificatiowaiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the state of Connecticitdminister the NPDES permitting program.
The state issues its permits through the Connecticut Department of Energy and
Envirormental ProtectionConnecticuhas an authorized NPDES permit program,
pretreatment program, general permits program, and is authorized to regulate federal
facilities. Connecticut does not have an authorized biosolids prdgram.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has state authority to issue permits for dredged and fill activities in surface waters and
wetlands® including isolated waters.

11. DELAWARE

Definition of Waters of the State:

1 All water, on the surface and under the ground, wholly or partially within, or bordering
the State of Delaware, or within its jurisdiction including but not limited to: (a) Waters
which are subject to the ebb and flow of the tide including, but not limited to, iestuar
bays and the Atlantic Ocean; (b) All interstate waters, including interstate wetlands; (c)
All other waters of the State, such as lakes, rivers, streams (including intermittent and
ephemerastreams), drainage ditches, tax ditches, creeks, mudéauflats, wetlands,
sloughs, onatural or impounded ponds; (d) All impoundments of waters otherwise
defined as waters of the State under this definition; and (e) Wetlands adjacent to waters
(other than waters that are themselves wetlands) identifiedl ihrGugh (d) Waste and
stormwater treatment systems including, but not limited to, treatment ponds or lagoons
designed to meet the requirements of the Act (other than cooling ponds which otherwise
meet the requirements of subsection (1) of this defmijio ar e not fAStat e

by

iwaters o%f the State.od

Definitions of Wetlands:

"8 Conn. Gen. Stat. sections 2238, 22a452.

®EPA, Connecticut NPDES Permits, availablétgps://www.epa.gov/npdgsermits/connecticuhpdespermits

8 Conn. Gen. Stat. sections 22@et seq, 22a90 et seq, 22a359et seq

8LELLI, 2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope of
the Federal Clean Water Act, availablétips://www.eli.org/sites/default/files/gtiubs/d2304.pdf

827-7201 Del. Admin. Code 2.0.
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1 Those areas that are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support, and that under normal circumstances do support, a
prevdence of vegetation typically adapted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bog and similar &teas.

1 Under the Delaware Wetlands Atand Wetlands RegulatiofisThose lands above the
mean low water elevation inaling any bank, marsh, swamp, meadow, flat or other low
land subject to tidal action in the State of Delaware along the Delaware Bay and
Delaware River, Indian River Bay, Rehoboth Bay, Little and Big Assawoman Bays, the
coastal inland waterways, or alongyanlet, estuary or tributary waterway or any portion
thereof, including those areas which are now or in this century have been connected to
tidal waters, whose surface is at or below an elevation of two feet above local mean high
water, and upon which maarow or is capable of growing any but not necessarily all of
the plants listed in the statute.

No Net Loss Goal for Wetlands:
f Has a formal net gain/increase goal for wetldfids.

Additional State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:
1 The 311 program is administered by EPA Region 3 in coordination with the state of
Delaware.
1 Facilities with aboveground storage tanks greater th@rgaBons must register with
state; additional technical requirements and fees apply based on tafik size.
9 State code authorizes cost recovery for spills and related damages; state does not have a
spill trust fund covering aboveground storage t&fks.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402NPDES Program:

8d.

84 Del. Code tit. 7, section 66Gt seq

87-7502 Del. Admin. Code 5.0.

8 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10
2015.pdf

877-1352 Del. Admin. Code 1.6t seq

% Del. Code tit. 7, sections 6205, 6207.
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1 EPA ha approved the state of Delaware to administer the NPDES permitting program.
The state issues its permits throughBreaware Department of Natural Resources and
Environmental ControlDelawarenas an authorized NPDES permit program and state
general perits program. Delaware does not have an authorized biosolids program,
pretreatment program, and is not authorized to regulate federal fafflities.

404 Dredged and Fill Permitting:
f Has not assumed the 404 program.
1 Has state authority to issue permitsdoedged and fill activities in surface waters and
tidal wetlands’
1 Relies on federal permitting authority and CWA section 401.

12. DISTRICT OF COLUMBIA

Definition of Waters of the District:
1 Flowing and still bodies of water, whether artificial or natusddether underground or
on land, so long as in the District of Columbia, but excludes water on private property
prevented from reaching underground or land watercourses, and also excludes water in
closed collection or distribution systerfis.

Definition of Welands:
1 A marsh, swamp or other area periodically inundated by tides or having saturated soll
conditions for prolonged periods of time and capable of supporting aquatic veg&tation.

No Net Loss Goal for Wetlands:
T Does not have a no net loss goal forlars™

Additional District Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:
1 Aboveground storage tanks are primarily regulated by the DECBriilding Officials and
Code Administrators (BOCA) codes administered by the Fire Prevention Branch of DC
Fire and Emergency Medical Services. DC does not have authority to regulate

8 EPA, State Program Authority, availableh#tips://www.epa.gov/npdes/npdssteprograminformation
% Two state programmatic general permits for impacts associated with piers, docks, mooring piles, boat lifts, breakwaters, etc.
1 Del. Code tit. 7, sections 72@t seq, 660letseqA|l t hough the Ti dal Weatwetamddthatidcude r ef er s
400 or more contiguous acres, o0 this pr ov-idalwaillandstatlse Sie efv er been
Delaware. Delaware DNREC, email, March 26, 2018.
zz D.C. Code section-803.01(26)

Id.
% ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10

2015.pdf
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aboveground storage tank operations or the release of petroleum pfomacts
aboveground storage tanks, and relies on EPA to directly implement federal spill
prevention and preparedness regulatins.

401 Certification:
1 The District has authority to certify, conditionally certify, waive review, or deny
certification of federbpermits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:
f EPA issues all NPDES permits in the District of Colunibia.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 gram.
1 Has district authority to issue permits for dredged and fill activities shoreward of the
pierhead line’’
1 Relies on federal permitting authority and CWA section 401.

13. FLORIDA

Definitions of Waters of the State:

1 Waters include, but are not limited tovers, lakes, streams, springs, impoundments,
wetlands, and all other waters or bodies of water, including fresh, brackish, saline, tidal,
surface, or underground waters. Waters owned entirely by one person other than the state
are included only in regd to possible discharge on other property or water. Underground
waters include, but are not limited to, all underground waters passing through pores of
rock or soils or flowing through in channels, whether manmade or neBotaly for
purposes of 24030885, waters of the state also include navigable waters or waters of the
contiguous zone as used in s. 502 of the CWA, as amended, 33 U.S.C. ss. 1251 et seq., as
in existence on January 1, 1993, except for those navigable waters seaward of the
boundarie®f the state set forth in s. 1, Art. Il of the State Constitution.

1 Any and all water on or beneath the surface of the ground or in the atmosphere, including
natural or artificial watercourses, lakes, ponds, or diffused surface water and water
percolating, standing, or flowing beneath the surface of the ground, as well as all coastal
waters within the jurisdiction of the stafe.

Definition of Wetlands:
1 Those areas that are inundated or saturated by surface water or groundwater at a
frequency and a duration sufficient to support, and under normal circumstances do

% D.C. Department of Energy Environment, Underground Storage Tanks, available at
https://doee.dc.gov/service/undergrotgidragetanksfags

9% EPA, District of Columbia NPDES Permits, availabléips://www.epa.gov/npdgsermits/districtcolumbianpdespermits
¥ D.C. Mun. Regs., tit. 21, section 600.
% Fla. Stat. section 403.031(13).

% Fla. Stat. section 373.019(22).
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support, a prevalence of vegetation typically adapted for life in saturated soils. Soils
preent in wetlands generally are classified as hydric or alluvial, or possess characteristics
that are associated with reducing soil conditions. The prevalent vegetation in wetlands
generally consists of facultative or obligate hydrophytic macrophytes thatmacally

adapted to areas having soil conditions described above. These species, due to
morphological, physiological, or reproductive adaptations, have the ability to grow,
reproduce, or persist in aquatic environments or anaerobic soil conditiondaFlor

wetlands generally include swamps, marshes, bayheads, bogs, cypress domes and strands,
sloughs, wet prairies, riverine swamps and marshes, hydric seepage slopes, tidal marshes,
mangrove swamps and other similar areas. Florida wetlands generallyido undé

longleaf or slash pine flatwoods with an understory dominated by saw palffietto.

No Net Loss Goal for Wetlands:
T Has an informal no net loss goal for wetlahds.

Additional State Conditions and Requirements:

1 Requires that the state Department ofiEBmmental Protection study the economic and
environmental impact of any proposed standards that would be more stringent than
federal law'%?

91 For a Florida standard to be a stricter or more stringent standard than one which has been
set by federal agenciesigguant to federal law or regulation, the federal standard must be
in counterpoiséo the state standat8

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA RRag! in coordination with the state of
Florida.

1 Facilities with aboveground storage tanks greater than 550 gallons of oil and hazardous
substances are required to register, pay fees, and comply with technical requirements,
including secondary containmeantd inspection&*

i State code authorizes cost recovery for spills and related damages; state has a spill trust
fund 1%

401 Certification:

10 F|a, Sta section 373.019(27).

101 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united states 10
2015.pdf

192F1a, Stat. section 403.804.

193 Florida Elec. Power Coordinating Group, Inc. v. Askew, 366 So.2d 1186, 1188 (§1aCDiApp., 1st Dist. 1978[LI,

2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope of the
Federal Clean Water Act, availablehdtips://www.eli.org/sites/default/files/gtiubs/d2304.pdf

104 Fla. Admin. Code chapter 6252.

1%5Fla, Stat. sections 376.11, 376.12, 376.16, 376.121.

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 19


https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united_states_102015.pdf
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united_states_102015.pdf
https://www.eli.org/sites/default/files/eli-pubs/d23-04.pdf

1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits anaténses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the state of Florida to administer the NPDES permitting program. The
state issues its permits through Eerida Departmet of Environmental Protection
Florida has an authorized NPDES permit program, pretreatment program, general permits
program, and is authorized to regulate federal facilities. Florida does not have an
authorized biosolids progratf’®

1 EPA issues all NPDES pmits to offshore oil and gas facilities operating in federal
waters off the coast of Florid’

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has state authority to issue permits for dredged and fill activities in surface waters and

wetlands'®including isolated water?

14. GEORGIA

Definition of Waters of the State:
1 Any and all rivers, streams, creeks, branches, lakes, reservoirs, ponds, drainage systems,
springs, wells, and other bodies of surface or subsurface water, natural caktifing
within or forming a part of the boundaries of the state, which are not entirely confined
and retained completely upon the property of a single individual, partnership, or
corporation-*°

Definition of Wetlands:

1 Freshwater Wetlands mean those sithat are inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions. Wetlands getlg include swamps marshes, bogs, and similar
areas. (33 CFR 32.93). The ecological parameters for designating wetlands include hydric
soils, hydrophytic vegetation, and hydrological conditions that involve a temporary or
permanent source of water to sasoil saturatiofr:*

No Net Loss Goal for Wetlands:

18 EpA, State Program Authority, availablendips://www.epa.gov/npdes/npdssteprograminformation

97EPA, Florida NPDES Permits (2017) availabléps:/ivww.epa.gov/inpdepermits/floridanpdespermits

198 Fla, Stat. section 373.4@3 seq, 161.011et seq

19F|a. Stat. section 373.414; ELI, 2013. State Constraints:-Btpesed Limitations on the Authority of Agencies to Regulate
Waters Beyond the Scopéthe Federal Clean Water Act, availabléntips://www.eli.org/sites/default/files/eliubs/d2304.pdf
110Ga. Code Ann. sections 4223(16), 125-22(13).

11 Ga. Comp. R. & Regs. 393:16.03(3).
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1 Has a formal no net loss goal for wetlaitfs.

Additional State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 4 in coordination with the state of
Georgia.

1 Facilities with abovegrounstorage tanks exceeding 60 gallons are covered and
administered by the State Firealdhal. Plans for storage installations > 660 gallons must
be submitted for review by the State Fire Marsfal.

1 State code authorizes cost recovery for spills and related damages; state does not have a
spill trust fund***

401 Certification:
1 The state hasuhority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402NPDES Program:

1 EPA has approved the state of Georgia to administer the NPDES permitting program.
The state issues its permits through@weorgia Department of Natural Resources
Georgiahas an authorized NPDES permit program, pretreatment program, general
permits progren, and is authorized to regulate federal facilities. Georgia does not have an
authorized biosolids prograhr

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has state authority to issue permits for dredged and fill activities in ceastate waters
and wetlands, as well as submerged ldhds.
1 Relies on federal permitting authority and CWA section 401.

15. GUAM

Definition of Waters of the Territory:

112 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united states 10
2015.pdf

3 Ga. Code Ann. section 12911.

14 Ga. Code Ann. 1B-51, 125-51, 1214-4.

USEPA, State Program Authority, availablehétips://www.epa.gov/npdes/npdssteprograminformation

18 Ga. Code Ann. sections B2280et seq
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1 Water shall be construed to include ponds, springs, wells and streams and all other bodies

of surface or underground water, natural or artificial, inland or coastal, fresh or salt,
public or private'!’

Definitions of Wetlands:
1 Those areas that are inundated by surface or ground water with a frequency sufficient to

support and under normal circumstas does or would support a prevalence of

vegetative or aquatic life that requires saturated or seasonally saturated soil conditions for
growth and reproduction. Wetlands generally include swamps, marshes, mangroves,
natural ponds, surface springs, esesand similar such are&$.

An area that is inundated or saturated by surface water or groundwater at a frequency and
duration sufficient to support, and that under normal circumstances does support, a
prevalence of vegetation typically adapted for Iifesaturated soil conditions. Wetlands
typically include swamps, marshes, bogs and similar af@as.

Additional Territory Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

T

Territory is working on spill prevention legislatioAljoveground Storage of Regulated
SubstanceAct) that intends to cover petroleum oils and Comprehensive Environmental
Response, Compensation, andhility Act (CERCLA) hazardous substanc€sirrently,
EPA Region 9 implements federal spill prevention and preparedness regulations in
Guam, and will continue to do so for npetroleum oils after that Law is enacted.

401 Certification:

T

The territory hasuathority to certify, conditionally certify, waive review, or deny
certificationof federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

T

EPA issues all NPDES permits withBuam®*?°

404 Dredged and Fill Permitting:

T
il

T

Has not assumed the 404 program.

Has territory authority to issue permits for dredged and fill activities in coastal surface
waters and wetland$?
Relies on federal permitting authority and CWA section 401.

11710 Guam Code Ann. section 46102(b).

11818 Guam Admin. Rules and Regs. section 35p4(

119 Gyam Water Quality Standards 2001 Revision Section 5105.

120EpA, Guam NPDES Permits, availablenttps://www.epa.gov/npdesermits/quanmpdespermits
12121 Guam Code Ann. section &Rl
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16. HAWAII

Definition of Waters of the State:

i All waters, fresh, brackish, or salt around and within the State, including, but not limited
to, coastal waters, streams, rivers, drainage ditches, ponds, reservoirs, canals, ground
waters, and lakes; provided that drgjealitches, ponds, and reservoirs required as part
of a water pollution control system are excluded.

Definitions of Wetlands:
1 Land that is transitional between terrestrial and aquatic ecosystems where the water table
is usually at or near the surfacetloe land is covered by shallow water. A wetland shall
have one or more of the following attributes:
0 At least periodically the land supports predominantly hydrophytic vegetation,
0 The substratum is predominantly undrained hydric soil; or
0 The substratum isam-soil (gravel or rocks) and is at least periodically saturated
with water or covered by shallow wafér.
1 Wetlands may be fresh, brackish, or saline and generally include swamps, marshes, bogs,
and associated ponds and pools, mud flats, isolated sepsondal littoral zones of
standing water bodies, and alluvial floodplaifis.

No Net Loss Goal for Wetlands:
f Does not have a no net loss goal for wetldAds.

Additional State Conditions and Requirements:
1 Hawaii has limitations to regulate low wetland aadstal wetlands as well as the
el evated wetlands under fAbasic wat®r quali

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:
1 The 311 program is adminisést by EPA Region 9 in coordination with the state of
Hawaii.
1 State does not have specific aboveground storage tank requirements except spill reporting
requirements.
1 State code authorizes cost recovery for spills and related damages; state does have a spill
trust fund™?’

122 Haw. Rev. Stat. section 342D

2 Haw. Code R. section 184-1.

124 1d.

125 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_unit@d_states
2015.pdf

126 Haw. Code R. section 134-4.

2T Haw. Rev. Stat. sections 128D 5, 6, 8.
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401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or licetfe.

402 NHDES Program:
1 EPA has approved the state of Hawaii to administer the NPDES permitting program. The
stateissuesdts permits through thelawaii Department of Health. Hawaii has an
authorized NPDES permit program, pretreatment program, general permitsypragca
is authorized to regulate federal facilities. Hawaii does not have an authorized biosolids
program:*°

f EPA issues all NPDES permits for any discharges into federal ocean waters in ffawaii.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 gram.
f Has state authority to issue permits for dredged and fill activities in surface Wasess,
well as coastal surface waters and wetldrds.
1 Relies on federal permitting authority and CWA section 401.

17. IDAHO

Definition of Waters of the State:
1 All accumulations of water, surface and underground, natural and artificial, public and
private or parts thereof, which are wholly or partially within the state, and flow through
or border upon the state, except for private watgrs.

Definition of Wetlands:

1 Areasinundated or saturated by surface or ground water at a frequency and duration
sufficient to support, and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions. Wetlands generally
include swamps, marshes, bogs, and similar dréas.

No Net Loss Goal for Wetlands:
f Does not have a no net loss goal for wetldritls.

Additional State Conditions and Requirements:

128 Haw. Rev. Stat. section 34283.

129EpA, State Program Authority, availablehdps://www.epajov/npdes/npdestateprograminformation

BOEPA, Hawaii NPDES Permits, availablehditps://www.epa.gov/npdgsermits/hawaiinpdespermits

131 Haw. Rev. Stat. sections 1741 et seq; Haw. Code R. sections 186950 et seq

132 Haw. Rev. Stat. sections 2054 et seq, Haw. Code R. section 1850.

1331daho Code Ann. section 303(18).

1341daho Admin. Code r. 58.01.25.010(01)(110).

135 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.asvm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united states_10
2015.pdf
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1 The Idaho Department of Environmental Quality is to ensure surface water quality
Idaho and meet the goals of the CWA, but is prohibited from enacting rules that impose
requirements beyond those of the CWA.

1 When the Department of Environmental Quality recommends to the Board of
Environmental Quality issuance of a rule that is broatlecope or more stringent than
federal law or regulations, or proposes to regulate an activity not regulated by the federal
government, the rule is subject to an additional statutory requirement. The agency must
clearly specify that the proposed rule portions of it, are broader in scope or more
stringent than federal law or regulations, or regulate an activity not regulated by the
federal government, and delineatbich portions of the proposed rule trigger this

provision’

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 10 in coordination with the state of
ldaho.

1 State does not regulate aboveground storage tanksfbatree nces EPAG6s Spi | |
Prevention, Control, and Countermeasure (SPCC) rule and National Fire Prevention
Association (NFPA) code. Local fire districts, cities and counties may have aboveground
storage tank ordinancé®

i State does not have a codified costrery program for spills or a spill trust fund.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot ssie the permit or license.

402 NPDES Program:
1 Idaho assumed some program components of the NPDES program on July 1, 2018, and
will assume others in the following three yekfs.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.

1 Has state athority to issue permits for dredged and fill activities in surface waters and
wetlands*°

138|daho Code Ann. section 28601.

137|daho Code Ann. section 3807D.

138 5ee |daho DEQ, Storage Tanks in Idaho, availatiétjas://www.deq.idaho.gov/wastegmtremediation/storag&nks.aspx

¥ dahods schedule to assume NPDES program componently is as f
1, 2018; individual industrial permits on July 1, 2019; general permits (for aquaculture, pesticide, CAFO, suction arédged, a
remediation) on July 1, 2020; and federal facilities, general and individual stormwater permits and biosolids on July 1, 2021

EPA, Idaho NPDES Program Authorization, availablbtgis://www.epa.gov/npdgsermits/idahenpdesprogramauthorization
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18. ILLINOIS

Definition of Waters of the State:
1 All accumulations of water, surface and underground, natural, and artificial, public and
private, or parts thereofvhich are wholly or partially within, flow through, or border
upon this Staté*!

Definition of Wetlands:

1 Land that has a predominance of hydric soils (soils that are usually wet and where there is
little or no free oxygen) and that is inundated or satdriayesurface or groundwater at a
frequency and duration sufficient to support, and that under normal circumstances does
support, a prevalence of hydrophytic vegetation (plants typically found in wet habitats)
typically adapted for life in saturated soilnzbtions. Areas which are restored or created
as the result of mitigation or planned construction projects and which function as a
wetland are included within this definition even if all three wetland parameters are not
present:*?

No Net Loss Goal for Wethds:
f Has a formal no net loss goal for wetlantfs.

Additional State Conditions and Requirements:
1 No limitations identified

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is admimésed by EPA Region 5 in coordination with the state of
lllinois.

9 State program regulates all new tanks over 110 gallons that store flammable substances,
requiring permits and registration, secondary containment and site plans. Administered
by the Statéire Marshaf**

| State code authorizes cost recovery for spills; state has a spill trustFund.

401 Certification:

1401daho Code Ann. sections ®B01et seq(regading stream channels), 8801et seq (regarding lakes). Both programs deal
primarily with waters, and can occasionally cover wetlands. ASWM, Idaho State Wetland Program, available at
https://www.aswm.org/pdf_lib/state_summaries/idaho_state_wetland _program_summary 111615.pdf
141415 1ll. Comp. Stat. section 5/3.550.

1 220 Ill. Comp. Stat. section 8306(a).

143 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.asym.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the united_states_10
2015.pdf

Y411 Admin. Code tit. 41, section 180.20.

145415 1ll. Comp. Stat. sections 5/28¢ 5/42.
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1 The state has authority to certify, conditionally certify, waive review or deny certification
of federalpermitsand licenses. Without certtfation or waiver the federal agency cannot
issue the permit or license.

402NPDES Program:
1 EPA has approved the state of lllinois to administer the NPDES permitting program. The
state issues its permits through ttieois Environmental Protection Agenciflinois has
an authorized NPDES permit program, general permits program, and is authorized to
regulate federal facilities. lllinois does not have an authorized biosolids program or
pretreatment progrant®
f EPA issues all NPDES permits on tribal lantls.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
f Has state authority to issue permits for dredged and fill activities in surface ¥atacs
state funded activities in wetlantfS,including isolated waters?

19. INDIANA

Definition of Waters oftie State:

1 (1) The accumulations of water, surface and underground, natural and artificial, public
and private; or (2) a part of the accumulations of water; that are wholly or partially
within, flow through, or border upon Indiana.

o The ter m Anetantlede: E)an ekengisisolated wetland; (2) a private
pond; or (3) an ofstream pond, reservoir, wetland, or other facility built for
reduction or control of pollution or cooling of water before discharge.

o The term includes all waters of the UnitetiBs, as defined in Section 502(7) of
the federal CWA (33 U.S.C. 1362(7)), that are located in Indidna.

Definitions of Wetlands:

1 Areas that are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support, amidat under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands
generally include: (1) swamps; (2) marshes; (3) bogs; and (4) similar#reas.

1 A state regulated wetland is defined assolated wetland located in Indiana that is not
an exempt isolated wetlaricf

MSEPA, State Program Authority, availablehdps://www.epa.gov/npdes/npdstteprograminformation

147EPA, lllinois NPDES Permits (2017) availablehtps://www.epa.gov/npdepermits/illinoisnpdespermits

148615 1Il. Comp. Stat. section 5.

14920 1ll. Comp. Stat. section 830.

150 state Constraints: Stamposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope of the
Federal Clean Wate\ct, available ahttps://www.eli.org/sites/default/files/egtiubs/d2304.pdf

1511nd. Code section 131-2-265.

152|nd. Code sectio3-11-2-265.7.

153Ind. Code sectioi3-11-2-221.5. Exempt isolated wetland is definednat Code section3-11-2-74.5.
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No Net Loss Goal for Wetlands:
f Has a formal no net loss goal for wetlantfs.

Additional State Conditions and Requirements:

T Under I ndianabds r ul e ma kBnurgnmgntaldMenagement t h e
(DEM) and the Water Pollution Control Board must provide notice of a proposed rule in
the Indiana Register for each of two required public comment petidds.

0 The notice for the first public comment period must describe the sugter
and basic purpose of the proposed rule, including a list all alternatives under
consideration.

0 The notice for the second public comment period must identify each element of
the proposed rule that imposes a restriction or requirement that istnogent
than a restriction or requirement imposed under federal law, or that applies in a
subject area in which federal law does not impose a restriction or requirement.

§ State imposes a qualified stringency prohibition; House Bill 1¥8€quires any new
state environmental rule that is either more stringent than federal requirements or applies
in a subject area where federal law does not impose restrictions or requirements, to be
notified to the Indiana legislative branch. Following this the rule caaketéffect until
adjournment of a regular session of the General Assembly, providing the opportunity to
reject the rule via legislatior.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311program is administered by EPA Region 5 in coordination with the state of
Indiana.

1 Aboveground storage tankse regulated by the Indiana Fire Prevention Code, which
follows the Uniform Fire Code (NFPA 30 and 30A) and specifies design, installation and
pemitting requirements. Administered by the State Fire MarShal.

 State code authorizes cost recovery for spills; state has a spill trust¥und.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review or deny certification
of federal permits and licenses. Without certification or waiver the federal agency cannot
issue theermitor license.

154 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united states 10
2015.pdf

151nd. Code section$3-14-9-3, 1314-9-4.

156 |ndiana. HB1082, available atttps://iga.in.gov/legislative/2016/bills/house/1082#didesading

157 Council of State Governments Midwest (2017). Policy and Research, avatlable a
http://www.csgmidwest.org/policyresearch/a@®17.aspx

138675 Ind. Admin. Code 22.3.

191nd. Code sections 124-1-4, 1330-4-1, 1325-4-2.
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402 NPDES Program:

1 EPA has approved the state of Indiana to administer the NPDES permitting program. The
stateissuests permits though thelndiana Department of Environmental Management
Indianahas an authorized NPDES permit program, general permits program, and is
authorized to regulate federal facilities. Indiana does not have an authorized biosolids
program or pretreatment prognd®°

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
f Has state authority to issue permits for dredged and fill activities in surface atacs
isolated waters®?
1 Relies on federal permitting authority and CWA section 401.

20. IOWA

Definition of Waters of the State:

1 Any stream, lake, pond, marsh, watercourse, waterway, well, spring, reservoir, aquifer,
irrigation system, drainage system, and any other body or accumulation of water, surface
or underground, natural or artificial, public oryaie, which are contained within, flow
through or border upon the state or any portion theféof.

Definition of Wetlands:
1 An area of two or more acres in a natural condition that is mostly under water or
waterlogged during the spring growing season actiasacterized by vegetation of

hydric soils*®

No Net Loss Goal for Wetlands:
f Does not have a no net loss goal for wetldfitls.

Additional State Conditions and Requirements:

1 The lowa Environmental Protection Commission may not establish an effluent standard
for a source that is more stringent than a federal effluent standard under the CWA for
such source. However, the Commission may establish a more restrictive effluent
limitation for a point source if doing so is necessary to meet WQS and the federal
governnent has not established an effluent standard for that source or class of ¥8urces.

60EpA, State Program Authority, availablehdps://www.epa.gov/npdes/npdstteprograminformation

%1 1nd. Code sections 128-1, 1426-2-1 et seq

162|nd. Code section 138-22-1 et seq

183 1owa code 455B.171.

1641owa Code 456B.1.

185 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10

2015.pdf
166 |owa Code 455B.173.
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1 Additionally, NPDES rules adopted by the Commission with respect to concentrated
animal feeding operations can be no more stringent than requirements under the federal

CWA 167
1 When the Environmental Protection Commission proposes or adopts rules to implement a
Aspecific federal environment al program, 0

federal program requires, the Commission must: (1) identify in its notice of @dend

action or adopted rule preamble each rule that is more restrictive than the federal program
requires; (2) state the reasons for proposing or adopting the more restrictive requirement;
and (3) include with i1ts reaifingthegerggrala fAf i na
impact of the rules on affected partt&%.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 7 in coordination with the state of
lowa.

1 State requires facilities with aboveground storage tanks greater than 1,100 gallons to
register and to receive approval of their plan prior to being placed in seBtaie has
adopted the Uniform Fire Code (NFPA 30 and 30A), which is administered by the State
Fire Marshaf*°

1 State1 7%ode authorizes cost recovery for spills and related damages; state has a spill trust
fund.

401 Certification:
1 The state has authority tertify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the state of lowa to adnmenidte NPDES permitting program. The
stateissuests permits through thevwa Department of Natural Resourcksvahas an
authorized NPDES permit program, pretreatment program, general permits program, and
is authorized to regulate federal facilitiesvbodoes not have an authorized biosolids

program:*

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
f Has state authority to issue permits for dredged and fill activities in surface Waters.

167 |owa Code 459.311.

188 |1owa Code 455B. 105(3).

18910wa Code sections 101et seq

%|owa Code sections 455B.191, 455B.392, 455B.423, 481A.151.

LEPA, State Program Authority, availablehétips://www.epa.gov/npdes/npdssteprograminformation
172 1owa Code sectiod55B.261et seq; lowa Admin. Code r. 5670.1et seq, 57%13.1et seq
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1 Relies on federal permitting authority and CW&cton 401.
21. KANSAS

Definition of Waters of the State:
1 All streams and springs, and all bodies of surface and subsurface waters within the
boundaries of the staté&®

Definition of Wetlands:
1 Water bodies meeting the technical definition for jurisdictiametlands given in the
Corps of Engineers Wetlands Delineation Manaalpublished in January 1987.

No Net Loss Goal for Wetlands:
f Does not have a no net loss goal for wetldrtls.

Additional State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 7 in coordination with the state of
Kansas.

i State requires facilities with aboveground storage tantegister, pay fees, and obtain
operating permits. State has adopted the Uniform Fire Code (NFPA 30 and 30A), which
is administered by the State Fire MarsHal.

 State code authorizes cost recovery for spills; state has a spill trusf fund.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:
1 EPA has approved the state of Kansas to administer the NPDES permitting program. The
state issues its permits through Kensas Department of Health and Environment
Kansadhas an authorized NPDES permit program, general permits program, and is

3 Kan. Stat. Ann. section 6561 (a)

174 Kan. Admin. Regs. section Z85-28b(fff)(3).

17 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.asym.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the united_states_10
2015.pdf

176 Kan. Admin. Regs. sections 28-12 et seq

7 Kan. Stat. Ann. section 6571.
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authorized to regulate federal facilities. Kansas does not have an authorized biosolids
program or pretreatment prograffi.

404 Dredged and Fill Permitting:
1 Has not assumed the 404€gram.
f Has state authority to issue permits for dredged and fill activities in surface Waters.
1 Relies on federal permitting authority and CWA section 401

22. KENTUCKY

Definition of Waters of the Commonwealth:
1 Meansandincludes any and all rivers, streameeaks, lakes, ponds, impounding
reservoirs, springs, wells, marshes, and all other bodies of surface or underground water,
natural or artificial, situated wholly or partly within or bordering upon the
Commonwealth or within its jurisdictiot{°

No Net Loss ®al for Wetlands:
T Has an informal no net loss goal for wetlahds.

Definition of Wetlands:
1 Defined by 40 C.F.R. 122.2, effective July 1, 26%8.

Additional Commonwealth Conditions and Requirements:

1 An administrative body may adopt administrative regufetito implement a statute only
when the legislature authorizes the adoption of such regulations or when regulations are
required byfederallaw, in which case such regulations may be no more stringent than
federal law or regulation$?

1 Qualified prohibitioxs allow for a Kentucky administrative body to issue a regulation
more stringent than federal law, but this is arguably in conflict with the broader
stringencyprohibition provision:2*

1 If a Kentucky administrative body issuing a regulation is (1) not requoy federal law
to do soand(2) is required or authorized by state law to issue a regulation governing the
subject matter, the regulation must conform to a federal law or regulation governing a
subject matter.

1 When enacting a regulation in responsa tederal mandate, an administrative body is
required to compare its proposed compliance standards with any minimum or uniform
standards suggested or contained in the federal mandate. The comparison must contain a

"8EPA, State Program Authority, availablehdps://www.epa.gov/npdes/npdstteprograminformation

179Kan. Stat. Ann. sections 226, 82a301 et seq.; KarAdmin. Regs. sections&0, 41, 42, 43, 45, 46.

180Ky. Rev. Stat. Ann. section 224Q110(32).

181 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf _lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10
2015.pdf

182401 Ky. Admin. Regs. 5:002(177).

183Ky. Rev. Stat. section 13A.120.

184Ky. Rev. Stat. section 13A.245.
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written determination as to whether theposed state regulation will impose stricter
requirements or other responsibilities on regulated entities than required by the federal
mandate. If so, the comparison analysis must further include a written statement
justifying the imposition of stricter ahdards, requirements, or responsibilities.

303 Water Quality Standards:

T

Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

T

T

The 311 program is administered by EPA Region 4 in coordination with the
Commonwealth of Kentucky.

Commonwealth has adopted the Uniform Fire Code (NFPA 30 and 30A) for
aboveground storage tanks. Administered by the State Fire Marshal, including permitting
requirements®®

Commonwealth code authorizes cost recovery for spills and resource damagés;sstate
spill trust fund®®

401 Certification:

T

The Commonwealth has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permitioense.

For general state permits, Kentucky requires an individual water quality certification for
otherwise minor impacts to cold water stredffis.

402 NPDES Program:

T

EPA has approved the Commonwealth of Kentucky to administer the NPDES permitting
progam. The state issues its permits through the Kentucky Department for
Environmental Protection. Kentucky has an authorized NPDES permit program,
pretreatment program, general permits program, and is authorized to regulate federal
facilities. Kentucky doesot have an authorized biosolids prograf.

404 Dredged and Fill Permitting:

1
)l

T

Has not assumed the 404 program.

Has Commonwealth authority to issue permits for dredged and fill activity in surface

waters'®®

Relies on federal permitting authority and CWA gat01.

185815 Ky. Admin. Regs. 7:120(3)(7)(i).

186 Ky. Rev. Stat. sections 2244D0(15), 224.1070, 224.46580, 224.99010.

187 ASWM (2014) Section 401 Certification Best Practices in Dredged and Fill Permit Programs, available at
https://www.aswm.org/pdf_lib/401_best_practices_summary.pdf

188 EpPA, State Program Authority, availablenétips://www.epa.gov/npdes/npdstteprograminformation

189 Ky. Rev. Stat. section 151.250.
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23. LOUISIANA

Definition of Waters of the State:
1 Both surface and underground waters within the state including all rivers, streams, lakes,
estuariesgroundwater, and all other water courses and waters within the confines of the
state and all bordimg waters and the Gulf of Mexicd°

Definition of Wetlands:
1 An open water area or an area that is inundated or saturated by surface or ground water at
afrequencyand duration sufficient to support, and that under normal circumstances does
support, a @valence of vegetation typically adapted for life in saturated soil conditions,
but specifically excluding fastlanti$and lands more than five feet above mean sea level
which occur within the designated coastal area of the stdétlands generallinclude
swamps, marshes, bogs, and similar at&as.

No Net Loss Goal for Wetlands:
f Hasa formal no net loss goal for wetlands.

Additional State Conditions and Requirements:
1 No limitationsidentified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 6 in coordination with the state of
Louisiana.

9 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks. Administered by tt@tate Fire Marshaf*

1 State hasequirements for spill contingency planning and implementation of operating
proceduresind best management practices similar to SPEC.

1 State code authorizes cost recovery for spills and resource damages; state htast spill
fund with limits tied to Oil Spill Liability Trust Fund coverage.

401 Certification:

190) 4. Stat. Ann. section 30:2073(7).

191 Fastlands are defined as lands surrounded by publicly owned, maintained or otherwise validly existing levees or natural
formations that normally prevent activitiest to include the pumping of water for drainage purposes, within the surrounded area
from having a direct and significant impact on coastal waters. La. Stat. Ann. section 49:214.23(6).

1921 a. Stat. Ann. section 49:214.2(16).

193 ASWM, Status and Trends Rapon State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summarstatus_and_trends report_on_state_wetland_programs_in_the united_states_10

2015.pdf

1941 a. Admin. Code tit. 33, chapter 9.
195 |d

19| a. Stat. Ann. sections 30:2479, 30:2483, 30:2488, 30:2491.

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 34


https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united_states_102015.pdf
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united_states_102015.pdf

1 The state has authority to certify, conditionally certify, waive review, or deny
certification offederalpermits and licenses. Without certification or waiverfdaeral
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the state of Louisiana to administer the NPDES permitting program.
Thestateissues its permits through theuisiana Department of Environmental Quality
Louisianahas an authorized NPDES permit program, pretreatment program, general
permits program, and is authorized to regulate federal facilitiegsianadoes not have
an authorized biosolids progrdr.

1 EPA issues all NPDES permits on all tribal lahtfs.

404 Dredgd and Fill Permitting:
1 Has notassumedhe 404 program.
1 Hasstateauthority to issue permits for dredged and fill activities in coastal surface waters
and wetland$® as well as submerged larf{8.
1 Relies on federal permitting authority and CWA section 401.

24. MAINE

Definition of Waters of the State:

1 Any and all surface and subsurface waters that are contained within, flow through, or
under or border upon this State or any portion of the State, including the marginal and
high seas, except such waters ascardined and retained completely upon the property
of one person and do not drain into or connect with any other waters of the State, but not
excluding waters susceptible to use in interstate or foreign commerce, or whose use,
degradation or destruction wid affect interstate or foreign commerCe.

Definitions of Wetlands:

1 Freshwater wetlands: freshwater swamps, marshes, bogs and similar areas that are
inundated or saturated by surface or groundwater at a frequency and for a duration
sufficient to supportand which under normal circumstances do support, a prevalence of
wetland vegetation typically adapted for life in saturated soils; and not considered part of
a great pond, coastal wetland, river, stream or bf&ok.

1 Coastal wetlands: all tidal and subtitknds; all areas with vegetation present that is
tolerant of salt water and occurs primarily in a salt water or estuarine habitat; and any
swamp, marsh, bog, beach, flat or other contiguous lowland that is subject to tidal action
during the highest tidevel for the year in which an activity is proposed as identified in

197EPA, State Program Authority, availablehdtips://www.epa.gov/npdes/npdssteprograminformation
18EPA, Louisiana NPDES Permits, availabléntips://www.epa.gov/npdgsermits/louisiananpdespermits
199 a. Rev. Stat. Ann. sections 49:214e&tlseq

2001 5. Rev. Stat. Ann. sections 41:17&seq

21Me, Stat. tit. 38, section 36A(7).

202 \je. Stat. tit. 38, section 48B.
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tide tables published by the National Ocean Service. Coastal wetlands may include
portions of coastal sand durf83.

No Net Loss Goal for Wetlands:
1 Has a formal no net loss goal feetlands’**

Additional State Conditions and Requirements:

T Maineds Department of Environment al Protec
proposed rule that is anticipated to be more stringent than the federal standard, if an
applicable federal standargists. During consideration of a proposed rule, the
Department must, when feasible: (1) identify provisions of the proposed rule that it
believes would impose a regulatory burden more stringent than the burden imposed by
the federal standard, if such aéeal standard exists; and (2) justify the difference
between the rule and the federal stand&td.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 1 ordioation with the state of
Maine.

1 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks. Administered by the State Fire Marfil.

i State has also incorporated federal SPCC requirements by code; failure to follow federal
requirements is violation of state cddé.

1 State2 O%Ode authorizes cost recovery for spills and resource damages; state has a spill trust
fund.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:
1 EPAhasapproved thetate of Maine to administer the NPDES permitting program. The
state issues its permits through Maine Department of Environmental Protection
Mainehas an authorized NPDES permit program, pretreatment program, general permits

203 Id

204 ASWM, Status andrends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/ste_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united states 10
2015.pdf

205Me. Stat. tit. 38, section 344(3).

26 Me. Stat. tit. 25, section 2482.

2074,

208 Ve, Stat. tit. 38, sections 551, 552.
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program, and is authorideo regulate federal facilities. Maine does not have an
authorized biosolids prografft’

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has state authority to issue permits for dredged and fill activities in surface waters and
wetlands?*®including isolated waters?

25. MARYLAND

Definition of Waters of the State:
1 Both surface and underground waters within the boundaries of the state subject to its

jurisdiction; the portion of the Atlantic Ocean within the boundaries of the state
(territorid seas); the Chesapeake Bay and its tributaries; all ponds, lakes, rivers, streams,
tidal and nontidal wetlands, public ditches, tax ditches, and public drainage systems
within the state (does not include public drainage systems designed and usedtto collec
convey, or dispose of sanitary sewage); and the floodplain efitn@ang waters
determined by the department on the basis of the 100 year flood fregtféncy.

Definitions of Wetlands:

1 Nontidal wetland: (a) Means an area that is inundated or satusaseniface water or
ground water at a frequency and duration sufficient to support and that under normal
circumstances does support a prevalence of vegetation typically adapted for life in
saturated soil conditions, commonly known as hydrophytic veget#tipis determined
according to the Federal Manual; (c) Does not include tidal wetlands regulated under
Environmental Article, Title 16, Annotated Code of Maryl&fd.

1 State wetlands: means any land under the navigable waters of the State below the mean
hightide, affected by the regular rise and fall of the fife.

No Net Loss Goal for Wetlands:
f Has a formal no net loss goal for wetlaitfs.

Additional State Conditions and Requirements:
1 By executive order, each unit of Maryland state government is requitekktaertain
steps when it proposes to adopt a regul ati
restrictive or stringent than an applicable standard established under a federal law or

29EpA State Program Authority, availablehgtps://www.epa.gov/npdes/npdssteprograminformation

20\e, Stat. tit. 38, sections 480 et seq

2LLE| |, 2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope

of the Federal Clean Water Act, availabldé#ips://www.eli.org/sites/default/files/gtiubs/d3-04.pdf

22Md. Code, Env. section-501(l).

23Md. Code, Env. section-801(m).

2%Md. Code, Env. section 1801(p).

215 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10

2015.pdf
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regul ation which governs the s alpeéentgyr ogr am
the manner in which the proposed regulation is more restrictive than the applicable

federal standard; (2) identify the benefit to public health, safety, welfare, or the

environment, expected from adopting the standard; (3) in consultatiotheit

Department of Business and Economic Development, identify whether having a more
restrictive standard places an additional burden or cost on regulated persons; and (4)

justify the need for the standat.

303 Water Quality Standards:
1 Has EPAapprovedVNQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 3 in coordination with the state of
Maryland.

i State requires facilities with aboveground oil storage capacities of 1,000 gallons of used
oil or 10,0 gallons or more of virgin oil tobtainoil operations permits and meet
specific technical requirements such as secondary contaifthent.

i State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks. Administered by the StateeeMarshaf*®

1 State2 %ode authorizes cost recovery for spills and resource damages; state has a spill trust
fund*

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and lieges. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the state of Maryland to administer the NPDES permitting program.
The statessuedts permits through th®laryland Departmerof the Environment
Marylandhas an authorized NPDES permit program, pretreatment program, general
permits program, and is authorized to regulate federal facilities. Maryland does not have
an authorized biosolids prograf?.

404 Dredged and Fill Permitting:
T Has not assumed the 404 program.
9 Has state authority to issue permits for dredged and fill activities in surface waters and
wetlands?*?including isolated waters?

218 Md. Exec. Order No. 001.1996.03 (1996).

27Md. Code Regs. 26.10.01.

218|d.

Z19Md. Code, Env. sections408, 4409, 4411, 4417, 4418.

220EpA, State Program Authority, availablehgtips://www.epa.gov/npdes/npdssteprograminformation

22!\ mplements a state programmatic general permit pursuant to CWA Section 404(e) for specified activities. The currently
operative SPGP is MDSP@issued September 26, 2016. See
http://www.nab.usace.army.mil/Portals/63/docs/Reqgulatory/ MDSB @&
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26. MASSACHUSETTS

Definition of Waters of the Commonwealth:
1 All waters within the jurisdiction of the commonwealth, including, without limitation,
rivers,streamslakes, ponds, springs, impoundments, estuaries, coastal waters, and
groundwater$®*

Definitions of Wetlands:

1 Coastal wetlands: Any bank, marsh, swampadow, flat or other lowland subject to
tidal action or coastal storm flowage.

1 Freshwater wetlands: Wet meadows, marshes, swamps, bogs, areas where the
groundwaterflowing or standing surface water or ice provide a significant part of the
supporting shstrate for a plant community for at least five months of the year; emergent
and submergent plant communities in inland waters; that portion of any bank which
touches any inland watet®

No Net Loss Goal for Wetlands:
f Does not have a no net loss goal fattands?*’

Additional Commonwealth Conditions and Requirements:
1 Nolimitationsidentified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 1 in coatidin with the
Commonwealtlof Massachusetts.

1 Commonwealthhas adopted the Uniform Fire Code (NFPA 30 and 30A) for
aboveground storage tanks, which is administered by the State Fire Marshal. Permit,
inspection and technical requirements apply to tanéatgr than 10,000 gallons in
capacity’?®

1 Commonwealtltode authorizes cost recovery for spills and resource damages;
Commonwealth has a spill trust fuffd.

222Md. Code, Env. sections®1et seq 5901et seq, 16101 et seq

22 Maryland Department of the Environment, Manytl Wetland Program Plan, available at
https://www.epa.gov/sites/production/files/2608/documents/maryland_de_complete_final_ré®®4.docx_1.pgfELI,

2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope of the
Federal Clean Water Act, availablehdtips://www.eli.org/sites/default/files/ghiubs/d2304.pdf

224Mass. Gen. Laws ch. 21 section 26A.

22’ Mass. Gen. Laws ch. 131 section 40.

226 |d

22T ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_unit@d_states
2015.pdf

228527 Mass. Code Regs. 5.00, 9.00

22% Mass. Gen. Laws ch. 21E sections 5, 11; ch. 21M section 8.

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 39


https://www.epa.gov/sites/production/files/2018-03/documents/maryland_de_complete_final_rev2018_v4.docx_1.pdf
https://www.eli.org/sites/default/files/eli-pubs/d23-04.pdf
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united_states_102015.pdf
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united_states_102015.pdf

401 Certification:
1 The Commonwealth has authority to certify, conditionally certify, waive reviedey
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:
f Massachusetis not authorized to run the NPDES prografh.

1 EPA issues all NPDES permitshfassachusetts”

404 Dredged and Fill Permitting:
1 Has notassumedhe 404 program.
1 HasCommonwealtlauthority to issue permits for dredged and fill activities in surface
waters and wetland?including isolated waters>

27. MICHIGAN

Definition of Waters of the State:
1 Groundwater, lakes, including the Great Lakes bordering the state, rivers, streams, and all
other water courses and bodies of water within the jurisdiction of the state, including
wetlands’

Definition of Wetlands:

1 Land characterized by the presence of water at a frequency and duration sufficient to
support, and that under normal circumstances does support, wetland vegetation or aquatic
life, and is commonly referred to as a bog, swamp, or marsh, and which is any of the
following: i) Contiguous to the Great Lakes or Lake St. Clair, an inland lake or pond, or a
river or stream; (ii) Not contiguous to the Great Lakes, an inland lake or pond, or a river
or stream; and more than 5 acres in size; (iii) Not contiguous tortdag Gakes, an
inland lake or pond, or a river or stream; and 5 acres or less in size if the department
determines that protection of the area is essential to the preservation of the natural
resources of the state from pollution, impairment, or destruahdrthe department has
so notified the owne?>>

No Net Loss Goal for Wetlands:
1 Has a formal no net loss goal for wetlaAtfs.

Additional State Conditions and Requirements:

Z0EPA, State Program Authority, availablehgtips://www.epa.gov/npdes/npdssteprograminformation

BLEPA, Massachusetts NPDES Permits (2017) availattie://www.epa.gov/npdggermits/massachusettpdespermits

22 \ass. Gen. Laws ch. 131, sectid0; ch. 130, section 105; ch. 91.

Z3EL|, 2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope
of the Federal Clean Water Act, availabldé#ips://www.eli.org/sites/default/files/gtiubs/d2304.pdf

24 Mich. Comp. Laws section 324.3101.

235 Mich. Comp. Laws section 324.303@)L(

236 ASWM, Status and Trends Report on State Wetland Programs in the United States (2046)e atail
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs _tied tiséatesi 10

2015.pdf
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1 An agency shall not adopt or promulgate a rule more stringent than the applicable
federally mandated standard unless the director of the agency determines that there is a
clear and convincing need to exceed the applicable federal standard. If an agency
promulgates a rule more stringent than the applicable federally mandated standard, they
must submit a statement of the specific facts that establish the clear and convincing need
to adopt the more stringent rule and an explanation of the exceptional circumstances that
necessitate the more stringent standafrd.

303 Water Quality Standards:
1 HasEPA-approved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The311 program is administered by EPA Region 5 in coordination with the state of
Michigan.

i State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks. Administered by the State Fire Marshal. Applications for plan review required for
tanks greater than 1,100 gallons in capaCfty.

1 Statez(;gde authorizes cost recovery for spills and resource damages; state has a spill trust
fund.

401 Certification:
1 Thestate has authority to certify, conditionally certify, waive review, or deny
certificationof federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved theas¢ of Michigan to administer the NPDES permitting program.
The statessuests permits through th®lichigan Department of Environmental Quality
Michiganhas an authorized NPDES permit program, pretreatment program, general
permits program, biosolids pgoam, and is authorized to regulate federal facilfttés.

 EPA issues all NPDES permits ibal lands?**

404 Dredged and Fill Permitting:
1 Michigan has assumed administration of the 404 program (has full state permitting
authority).?*?
1 Hasstateauthority to issue permits for dredged and fill activities in isolated wéters.

%7 Mich. Comp. Laws sectior4.232 24.245

28 Mich. Comp. Laws sections 29t seq

239 Mich. Comp. Laws sections 324.2010, 324.20119, 324.20126a.

20EpA| State Program Authority, availablenips://www.epa.gov/npdes/npdssiteprograminformation

21EPA, Michigan NPDES, Permits, availablehétps://wwwepa.gov/npdepermits/michigampdespermits

22EpPA, State or Tribal Assumption of the Section 404 Permit Program, availdtipsat/www.epa.gov/cwd04/state-or-
tribal-assumptiorsectiond04-permitprogram For Mi chi gands assumed Section 404 Progr
protections and ensure compliance with the CWA by being at |
use he exact same definitions or exemption language as the CWA).
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28. MINNESOTA

Definitions of Waters of the State:

1 Definition that applies to CWA programall streams, lakes, ponds, marshes,
watercourses, waterways, wells, springs, reservaguifers, irrigation systems, drainage
systems and all other bodies or accumulations of water, surface or underground, natural
or artificial, public or private, which are contained within, flow through, or border upon
the state or any portion theref.

1 Definition that applies to state Wetland Conservation &citrface or underground
waters, except surface waters that are not confined but are spread and diffused over the
land. Waters of the state includes boundary and inland waters.

Definition of Wetlands:
1 Lands transitional between terrestrial and aquatic systems where the water table is usually
at or near the surface or the land is covered by shallow water. For purposes of this
definition, wetlands must have the following threeilatites:

(1) have a predominance of hydric soils;

(2) are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support a prevalence of hydrophytic vegetation typically
adapted for life in saturated soil conditionsglan

(3) under normal circumstances support a prevalence of such veg&tation.

No Net Loss Goal for Wetlands:
f Has a formal net gain/increase goal for wetl&ids.

Additional State Conditions and Requirements:

1 404 Assumption: In the event the state assumesms#pldy for the federal 404
permitting program, the rules adopted to e
restrictiveo t harm otnoe restretvectihan dtatedad 4f stgpta lawg r a m
is more restrictive than the federal 404 progfam.

0 Thestate has not assumed the 404 program. The Minnesota Legislature
comrgligsioned a study on the feasibility of 404 Assumption that was completed in
2017

283\ over 5 acres, within 500 feet of a stream or lake, 1000 feet of Great Lakes or Lake St. Clair, or essential to

preservation of natural resources. Mich. Comp. Laws section 324.3038&énds0 ELI, 2013. State Constraints:
Statelmposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope of the Federal Clean
Water Act, available dittps://wwweli.org/sites/default/files/elbubs/d2304.pdt

244 Minn. Stat. section 115.632.

245 Minn. Stat. section 103G.0@5/.

24 Minn. Stat. section 103G.0aB.

24T ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_unit@d_states
2015.pdf

248 Minn. Stat. section 103G.2375.

2° Minnesota Section 404 Assumption Feasibility Study Report, available at
http://www.bws.state.mn.us/wetlands/cwa_404/Minn_Section_404 Assumption_Feasibility Study Report Final.pdf
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1 Feedlots: State limits NPDES feedlot permitting requirements in that the agency must
issue NPDES permifer feedlots only as required by federal law. However, the state also
issues state disposal system permits for feedlots which may have additiorahktate
requirement$>°

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Pparedness and Response:

1 The 311 program is administered by EPA Region 5 in coordination with the state of
Minnesota.

1 State has adopted technical requirements for aboveground storage tanks with capacities
greater than 1,100 gallons, such as secondargicoment, overfill prevention,
recordkeeping and release reporting. Facilities with tanks of 1 million gallons or greater
are required to obtain operating permns.

1 State2 czode authorizes cost recovery for spills and resource damages; state has & spill trus
fund®

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Rogram:

1 EPA has approved the stateMihnesotato administer the NPDES permitting program.
The state issues its permits throughMienesota Pollution Control AgenciMinnesota
has an authorized NPDES permit program, pretreatment program, generas permit
program, and is authorized to regulate federal facilities. Minnesota does not have an
authorized biosolids prografr’

f EPA issues all NPDES permits on tribal laftfs.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has state authority igsue permits for dredged and fill activities in surface waters and
wetlands?®® including isolated waters?

Z0Minn. Stat. section 116.07.

%1 Minn. R. 7151.1100.

%2 Minn. Stat. sections 115B.17, 116.155.

B3EPA, State Program Authority, availablenips://www.epa.gov/npdes/npdssiteprograminformation

B4EPA, Minnesota NPDES Permits (2017) availabletass://www.epa.gov/npdegermits/minnesotapdespermits

25 Minn. Stat. Ann. section 103G.

26 Minnesota Board of Water and Soil Resources, 20013 Minnesota Wetland Report, available at
https://www.leg.state.mn.us/docs/2005/other/050523 pdf, 2013. State Constraints: Stdieposed Limitations on the
Authority of Agencies to Regulate Waters Beyond the Scope of the Federal Clean Water Act, available at
https://www.eli.org/sites/default/files/etiubs/d2304.pdf
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29. MISSISSIPPI

Definition of Waters of the State:

1 All waters within the jurisdiction of this state, including all streams, lakes, ponds,
impoundingreservoirs, marshes, watercourses, waterways, wells, springs, irrigation
systems, drainage systems and all other bodies or accumulations of water, surface and
underground, natural or artificial, situated wholly or partly within or bordering upon the
state,and such coastal waters as are within the jurisdiction of the state, except lakes,
ponds, or other surface waters which are wholly landlocked and privately owned, and
which are not regulated under the Federal CWA (33 U.S.C. 1251 ef¥eq.).

Definition of Wetlands:

1 Coastal wetlands: All publickpwned lands subject to the ebb and flow of the tide; which
are below the watermark of ordinary high tide; all pubkalyned accretions above the
watermark of ordinary high tide and all publi@yned submerged wer-bottoms below
the watermark of ordinary high tide and includes the flora and fauna on the wetlands and
in the wetland$>®

No Net Loss Goal for Wetlands:
f Has a formal no net loss goal for wetlaits.

Additional State Conditions and Requirements:
1 The Mississippi Commission on Environmental Quality is prohibited from enacting a
rule, regulation, or standard relating to water quality or water discharge standards that
exceeds the requirements of federal statutes, regulations, standards, criteria, and guidanc
relating to water quality or water discharge standards promulgated under the federal
Administrative Procedure AG°

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:
1 The 311 program is administerbg EPA Region 4 in coordination with the state of
Mississippi.
i State has no specific aboveground storage tank regulations; State relies on EPA Region 4
to implement SPCC requirements.
 State code authorizes cost recovery for spills; state does not bpieraist fund®®*

401 Certification:

%7 Miss. Code Ann. section 457-5(f).

8 Miss. Code Ann. section 487-5(a).

259 ASWM, Status and Trends Report on State Wetland Programs in the United Ziafs gvailable at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10
2015.pdf

20 Miss. Code Annsection 4917-34(2).

%1 Miss. Code Ann. section 4B7-43.
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1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the stateMississippito administer the NPDES permitting program.
The state issues its permits throughMississippi Department of Environmental
Quiality. Mississippi has an authorized NPDES permit program, pretesafpnogram,
general permits program, and is authorized to regulate federal facilities. Mississippi does
not have an authorized biosolids program.

1 EPAissues all NPDES permits on tribal lands and to offshore oil and gas facilities
operating in federal wats off the coast of Mississipfit

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
 Has state authority to issue permits for dredged and fill activities in coastal wétfands
and submerged land®
1 Relies on federal permitting authority and CWA section 401.

30. MISSOURI

Definition of Waters of the State:

1 All water within the jurisdiction of this state, including all rivers, streams, lakes and other
bodies of surface and subsurface water lying withifooning a part of the boundaries of
the state which are not entirely confined and located completely upon lands owned,
leased or otherwise controlled by a single person or by two or more persons jointly or as
tenants in commoft’

Definition of Wetlands:

1 Those areas that are inundated or saturated by surface or groundwater at a frequency and
duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditionsandetl
generally include swamps, marshes, bogs, and similar areas. This definition is consistent
with both the Corps wetlands definition at 33 CFR 328.3(b) and the U.S. EPA wetlands
definition at 40 CFR 232.2(ff”

No Net Loss Goal for Wetlands:

22EpA, State Program Authority, availablenips://www.epa.gov/npdes/npdssiteprograminformation
263EpPA, Mississippi NPDES Permits, availabléntips://wwwepa.gov/npdepermits/mississippnpdespermits
24 Miss. Code Ann. sections 45/-1 et seq

25 Miss. Code Ann. sections 2%-1 et seq

266 Mo, Rev. Stat. section 644.016(27).

%7 Mo. Code Regs. tit. 10, 2D.031(1)(FF).
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1 Has a formaho net loss goal for wetland®

Additional State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EP&gin 7 in coordination with the state of
Missouri.

i State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks. State code includes financial responsibility requirements for facilities with
aboveground storage tanks, exdeptrefineries, pipeline terminals, rail terminals or
marine terminal$®

 State code authorizes cost recovery for spills; state does have a spill triéf fund.

401 Certification:
1 The state has authority to certify, conditionally certify, waive reviewgeayd
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402NPDES Program:
1 EPA has approved the stateMiSsourito administer the NPDES permitting program.
The state isss its permits through thdissouri Department of Natural Resources
Missouri has an authorized NPDES permit program, pretreatment program, general
permits program, and is authorized to regulate federal facilities. Missouri does not have
an authorizediosolids programi’*

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.

1 Does not have state authority to issue permits for dredged and fill activities in surface
waters and wetlands.
1 Relies on federal permitting authority and CWA section.401

31. MONTANA

Definition of Waters of the State:
1 A body of water, irrigation system, or drainage system, either surface or underground.
The term does not apply to: (i) ponds or lagoons used solely for treating, transporting, or

268 ASWM, Status and Trends Report omi8tWetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/staansl_trends_report_on_state_wetland_programs_in_the_united states_10
2015.pdf

29Mo. Code Regs. tit. 26, 414.082seq

*Mo. Rev. Stat. section 260.530, 260.535.

21LEPA, State Program Authority, availablehdps://www.epa.gov/npdes/npdstateprograminformation
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impounding pollutants; or (iijrrigation waters or land application disposal waters when
the waters are used up within the irrigation or land application disposal system and the
waters are not returned to state waféfs.

Definition of Wetlands:
1 Those areas that are inundated or s&drhy surface or ground water at a frequency and
duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil condiffons.

No Net Loss Goal for Wetlands:
1 Has a fomal net gain/increase goal for wetlafiéb.

Additional State Conditions and Requirements:

1 Montana has qualified stringency prohibitions that apply to rules implementing water
quality and public water supply programs. The statutory language, identicatlior bo
programs, provides that the Board of Environmental Review may not adopt an
implementing rule that is more stringent than the federal regulations or guidelines that
address the same circumstances unless the Board makes a writterdfifoliogving a
public hearing and comment, and based on record evidetied the morestringent state
requirement: (1) protects public health or the environment of Montana; (2) can mitigate
the harm to public health or the environment; and (3) is achievable under current
technology?”

1 The Board of Environmental Review may adopt rules implementing water quality law

that are more stringent than corresponding draft or final federal regulations, guidelines, or

criteria, only if it makes written findings, based on sound sciemtiftechnical evidence

in the record, stating that the stricter state requirements are necessary to protect the public

health, beneficial use of water, or the environment of Morftdna.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Preention, Preparedness and Response:

1 The 311 program is administered by EPA Region 8 in coordination with the state of
Montana.

1 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, which may be covered by the PetroleumkTRelease Cleanup Fund provided that
they meet minimum design, construction, and installation standards (dealde and
have maximum storage capacities of less than 30,000 galléns).

272 \ont. Code Ann. section 75-103.

23 Mont. Admin. R. 17.30.502(12).

274 ASWM, Status and Trends Report on State Wetland Prograthe United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_repata® wetland_programs_in_the united_states 10
2015.pdf

275 Mont. Code Ann. section 75-203; 756-116.

278 Mont. Code Ann. section 75-309.

#"Mont. Admin. R. 17.58.326.
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1 State code authorizes cost recovery for spills; state does haMeraspfund, accessible
to facilities with aboveground storage tanks less than 30,000 g&ffons.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Witharti€ication or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:
1 EPA has approved the stateMdntanato administer the NPDES permitting program.
Thestateissues its permits through tMontana Department of Environmeh@uality.
Montana has an authorized NPDES permit program, general permits program, and is
authorized to regulate federal facilities. Montana does not have an authorized biosolids or
pretreatment prograff’
§ EPA issues all NPDES permits on tribal laAtfs.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
f Has state authority to issue permits for dredged and fill activities in surface faters.
1 Relies on federal permitting authority and CWA section 401.

32. NEBRASKA

Definition of Waters of the Stat
1 All waters within the jurisdiction of this state, including all streams, lakes, ponds,
impounding reservoirs, marshes, wetlands, watercourses, waterways, wells, springs,
irrigation systems, drainage systems, and all other bodies or accumulationsrof wat
surface or underground, natural or artificial, public or private, situated wholly or partly
within or bordering upon the stat&.

Definition of Wetlands:

1 Those areas that are inundated or saturated by surface or groundwater at a frequency and
durationsufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs, and similar &feas.

No Net Loss Goal for Wetlands:

28 Mont. Code Ann. sections 763, 755-635.

2I9EpA, State Program Authority, availatathttps://www.epa.gov/npdes/npdstateprograminformation
Z0EpPA, Montana NPDES Permits (2017) availablites://www.epa.gov/npdesermits/montan@mpdespermits
21 Mont. Code Ann. sections 75101et seq, 757-201et seq

282 Neb. Rev. Stat. section 8602(21).

283117 Neb. Admin. Code, ch. 1, section 082.
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§ Has an informal no net loss goal for wetlafHs.

Additional State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is admimesed by EPA Region 7 in coordination with the state of
Nebraska.

i State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks.Installation and replacement of aboveground storage tanks require a permit from
the State Fire Marsth®®

1 State code authorizes cost recovery for spills; state has a spill trust fund for releases from
aboveground storage tanketroleum Release Remedial Action Reimbursement
Fund)?%°

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved tletate ofNebraskao administer the NPDES permitting program.
The state issues its permits throughNebdraska Department of Environmental Quality
Nebraska has an authorized NPDES permit program, pretreatment program, general
permits program, and is dugrized to regulate federal facilities. Nebraska does not have
an authorized biosolids prografi.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Does not have state authority to issue permits for dredged and fill activities in surface
waters and wetlands.
1 Relies on federal permitting authority and CWA section 401.

33. NEVADA

Definition of Waters of the State:

284 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.asym.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the united_states_10
2015.pdf

285153 Neb. Admin. Code, ch. 17.

288 Neb. Rev. Stat. sections-8508; 126 Nebraska Admin. Code ch. 18.

28TEPA, State Program Authority, availatathttps://www.epa.gov/npdes/npdstteprograminformation
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1 All waters situation wholly or partly within or bordering upon the state, including but not
limited to: all streams, lakes, pondsipgounding reservoirs, marshes, water courses,
waterways, wells, springs, irrigation systems, and drainage systems; and all bodies or
accumulations of water, surface and underground, natural or artifftial.

Definition of Wetlands:

1 Land having a water tablat, near or above the land surface, or land that has been
saturated with water for a period of time long enough to promote wetland or aquatic
processemdicatedby hydric soil, hydrophytic vegetation and other biological activity
adapted to a wet envinment®®

No Net Loss Goal for Wetlands:
f Does not have a no net loss goal for wetldits.

Additional State Conditions and Requirements:

T Nevadads Administrative Procedure Act prov
notice of intent to adopt a regulation, as well as in a statement to accompany an adopted
regulation, the agency must summarize any state provisions that are more tstinizugen
their federal counterparts. Additionally, when a small business impact statement is
required, the agency must further explain why the rstniagent state provisions are
necessarg>*

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Rrevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 9 in coordination with the state of
Nevada.

7 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, administered by the State Fire Maksl&pecific state requirements cover
aboveground storage tanks at marinas for tanks less than 12,000 gallons, including
registration, fees, and technical requirements for secondary containment and overfill
preventiont>?

i State code authorizes cost recovienyspills and resource damages; state does not have a
spill trust fund®®®

401 Certification:

%8 Nev. Rev. Stat. section 445A.415.

289 Nev. Admin. Code section 321.448.

290 ASWM, Status and Trends Report on State WeltRrograms in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and sre@port_on_state wetland_programs_in_the_united_states_10
2015.pdf

21 Nev. Rev. Stat. section 233B.0603(1)(a)(9); 233B.0609(6); 233B.066(1)(i).

292Nev. Admin. Code sections 459.9921, 477.323.

23 Nev. Rev. Stat. section 445A.700, 445C.310.
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1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waieefettheral
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the state of Nevada to administer the NPDES permitting program. The
state issues its permits through the Nevada Division of Environmental Protection. Nevada
has an athorized NPDES permit program, pretreatment program, general permits
program, and is authorized to regulate federal faciliNesadadoes not have an
authorized biosolids prograff’

f EPA issues all NPDES permits on tribal lafts.

404 Dredged and Fill Pertting:
1 Has not assumed the 404 program.
f Has state authority to issue permits for dredged and fill activities in submerged®fands.
1 Relies on federal permitting authority and CWA section 401.

34. NEW HAMPSHIRE

Definition of Waters of the State:

1 Surfacewaters of the state are perennial and seasonal streams, lakes, ponds, and tidal
waters within the jurisdiction of the state, including all streams, lakes, or ponds bordering
on the state, marshes, water courses, and other bodies of water, naturatiat Zifi

1 Groundwaters shall mean all areas below the top of the water table, including aquifers,
wells andother sources of groundwafer.

Definition of Wetlands:
1 An area that is inundated or saturated by surface water or groundwater at a frequency and
duraton sufficient to support, and that under normal conditions does support, a
prevalence of vegetation typically adapted for life in saturated soil condfifions.

No Net Loss Goal for Wetlands:
T Has a formal no net loss goal for wetlaritfs.

Additional State Conitlons and Requirements:

294EpA, State Program Authority, availablehgtips://www.epa.gov/npdes/npdssteprograminformation

25EPA, NPDES Wastewater & Stormwater Permits (2017), available at
https://www3.epa.gov/region9/water/npdes/permits.html

296 Nev, Rev. Stat. sections 322.160seq; NAC 322.060

297 N.H. Rev. Stat. section 48&:2(XIV).

29%d. at V. Although groundwaters are not includedhie same definition as surface waters for the purposes of what is a water

of the state, New Hampshire treats both surface and groundwater as waters of the state in its Water Pollution and W&dste Dispo
Act. N.H. Rev. Stat. section 4951.

29N .H. Rev. %at. section 48A:2.

300 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10

2015.pdf
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M No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 1 in coordination with the state of New
Hampshire.

1 Aboveground storage tanks are regulated by the state Department of Environmental
Services and the Fire Marshal's Office; state has adopted the Uniform Fire Code (NFPA
30 and 30A) for aboveground storage tanks. Rules apply to facilities with a single tank
with a capacity greater than 660 gallons or facilities with two or more tanks capacity
greater than 1,320 gallons. Requirements include registration, construction standards,
release detection and prevention, secondary containment, and an SPCC Plaxd (ortif
PE licensed in NHJ®*

1 State3 0czode authorizes cost recovery for spills and resource damages; state has a spill trust
fund.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal @rmits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:
T New Hampshire is not authorized to run the NPDES progfam.

f EPA issues all NPDES permits in New Hampsfife.

404 Dredged and FiPermitting:
1 Has not assumed the 404 program.
1 Has state authority to issue permits for dredged and fill activities in surface waters and
wetlands®® including isolated water§?

35. NEW JERSEY

Definition of Waters of the State:
T All surfacewaters and groundaters in the Staf&’

Definitions of Wetlands:

301N.H. Code Admin. R. EnDr 300.

302N.H. Rev. Stat. chapter 146

S03EPA, State Program Authority, availablenips://www.epa.gov/npdes/npdssiteprograminformation

S04EPA New Hampshire NPDES Permits, availablbtgs://www.epa.gov/npdegsermits/newhampshirenpdespermits

305N.H. Rev. Stat. chapter 49%

08 EL|, 2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope
of the Federal Clean Water Act, awadile athttps://www.eli.org/sites/default/files/gtiubs/d2304.pdf

%07N.J. Rev. Stat. section 58:13
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1 Coastal wetland: any bank, marsh, swamp, meadow, flat or other low land subject to
tidal action in the State of New Jersey along the Delaware bay and Delaware river,
Raritan bay, Barnegat bay, Sandy Hoal b Shrewsbury river including Navesink river,
Shark river, and the coastal inland waterways extending southerly from Manasquan Inlet
to Cape May Harbor, or at any inlet, estuary or tributary waterway or any thereof,
including those areas now or formedonnected to tidal waters whose surface is at or
below an elevation of 1 foot above local extreme high water, and upon which may grow
or is capable of growing some, but not necessarily all, of the listed fants.

1 Freshwater wetland: an area that isndated or saturated by surface water or
groundwateant a frequency and duration sufficient to support, and that under normal
circumstances does support, a prevalence of vegetation typically adapted for life in
saturated soil conditions, commonly knowrhgdrophytic vegetation; provided,
however, that the department, in designating a wetland, shall usgé#nareter
approach (i.e. hydrology, soils and vegetation) enumerated in the April 1, 1987 interim
final draft @AWetl| and Madneunatlidf idceavte loonp eadn db yD et
States Environmental Protection Agency, and any subsequent amendmentsthereto.

No Net Loss Goal for Wetlands:
1 Has a formal no net loss goal for wetlaritfs.

Additional State Conditions and Requirements:

1 By executive ordeissued in 1994, New Jersey agencies adopting a rule or regulation to
implement or otherwise comply with federal programs must provide a statement as to
whether the rule or regulation contains any standards or requirements which exceed the
standards or regqiements imposed by federal law. The agency must include a cost
benefit analysis supporting its determination to impose the standards and showing that the
standards are achievable under current techndfdgy.

1 Arelated requirement in a 2010 executive ordehibits a state agency from proposing a
rule that exceeds the requirements of federal law, except when required to do so by state
law, or when doing so is necessary to achieve a New Jersey specific public policy goal.
Agencies are further required to desand justify every instance where a proposed rule
exceeds the requirements of federal law or regulatfon.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

308 N.J. Rev. Stat. section 13:9A

309N.J. Rev. Stat. section 13:9B

310 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.asym.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the united_states_10
2015.pdf

311N.J. Exec. Order No. 27 (Gov. Whitman), Nov. 2, 1994.

312N.J. Exec. Order No. 2 (Gov. Christie), Jan. 20, 2010.
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1 The 311 program is administered by ERAgion 2 in coordination with the state of New
Jersey.

1 State has established specific requirements for facilities with aboveground storage tanks,
including requirements for secondary containment, overfill prevention, and tank integrity,
similar to SPCC ragjrements -

9 State has also adopted the Uniform Fire Code (NFPA 30 and 30A) as well as the National
Building and Mechanical Code (under BOCA) for aboveground storage¥dnks.

1 State code authorizes cost recovery for spills and resource damages; siapithasist
fund (New Jersey Spill Compensation and Control Att).

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver tleedied
agency cannot issue the permit or license.

402 NPDES Program:
1 EPA has approved the stateN#w Jerseyo administer the NPDES permitting program.
The state issues its permits throughNtesv Jersey Department of Environmental
ProtectionNew Jerseyas an authorized NPDES permit program, pretreatment program,
general permits program, and is authorized to regulate federal facilities. New Jersey does
not have an authorized biosolids progrif.

404 Dredged and Fill Permitting:
1 New Jersey has assumed tdministration of the 404 program (has full state permitting
authority)3!’
1 Has state authority to issue permits for dredged and fill activities in coastal surface waters
and wetland$*® and isolated waters?

36. NEW MEXICO

Definition of Waters of the State
1 All water, including water situated wholly or partly within or bordering upon the state,
whether surface or subsurface, public or private, except private waters that do not
combine with other surface or subsurface wéter.

313N.J. Admin. Code sectionTE.

314|d.

15N.J. Rev. Stat. section 58:93.11.

S18EpA, State Program Authority, availablehdps://www.epa.gov/npdes/npdstteprograminformation

SITEPA, 2018. State or Tribal Assumption of the Section 404 Permit Program, availatbfes #twww.epa.gov/cwd04/state
or-tribal-assumptiorsection404-permitprogram Mitigation is required for all wetland and water impacts permitted under an
individual permit as well as for three general permits (hazardous waste cleanup and remediation, landfill closures, and
redevelopment of brownfields). See ASWM, New JgiStte Wetland Program Summary, available at
https://www.aswm.org/pdf_lib/state_summaries/new_jersey state wetland_program_summary 090415.pdf

318N.J. Rev. Stat. sections 13:9ket seq

S19EL|, 2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope
of the Federal Clean Water Act, availabléntips://www.eli.org/sites/default/files/gtiubs/d2304.pdf
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Definition of Wetlands
1 Those aras that are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support, and under normal circumstances do support, a prevalence
of vegetation typically adapted for life in saturated soil conditions in New Mexico.
Wetlands that are constructed outside of a surface water of the state for the purpose of
providing wastewater treatment and that do not impound a surface water of the state are
not included in this definitiof?*

No Net Loss Goal for Wetlands:
f Does not have mo net loss goal for wetland€

Additional State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Radian coordination with the state of New
Mexico.

1 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, administered by the State Fire Marshal. State also has specific aboveground
storage tanks regulations that applyaoks that are 1,320 gallons or more, and less than
55,000 gallons. Requirements include registration, design, construction and installation
standards, release detection, reekedping and financial responsibilit§

i State code authorizes cost recovernysfoills and resource damages; state has a spill trust
fund >**

401 Certification:
1 The state has authority to certify, conditionally certify, waive review or deny certification
of federal permits and licenses. Without certification or waiver the fedenatyagannot
issue the permit or license.

402 NPDES Program:
f  New Mexico is not authorized to run the NPDES progtam.
1 EPA issues all NPDES permits in New Mexiéd.

404 Dredged and Fill Permitting:

320N.M. Stat.section 746-2.

321N.M. Code R. section 20.6.4.7.W(4).

322 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.agvm.org/pdf _lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the united states 10
2015.pdf

322N.M. Code R. section 20.5.

324N .M. Stat. sections 74-7, 744-8, 744-10.

S25EpPA, State Program Authority, availablehgtps://www.epa.gov/npdes/npdssteprograminformation

326 EpA, New Mexico NPDES Permits, availablenips://www.epa.gov/npdgsermits/newmexiconpdespermits
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37.

Has not assumed the 404 program.

Does not have state authgrio issue permits for dredged and fill activities in surface
waters and wetlands.

Relies on federal permitting authority and CWA section 401.

NEW YORK

Definition of Waters of the State:

T

Includes lakes, bays, sounds, ponds, impounding resersiinsgs, wells, rivers,

streams, creeks, estuaries, marshes, inlets, canals, the Atlantic Ocean within the territorial
limits of the state of New York and all other bodies of surface or underground water,
natural or artificial, inland or coastal, freshsait, public or private (except those private
waters which do not combine or effect a junction with natural surface or underground
waters), which are wholly or partially within or bordering the state or within its

jurisdiction?’

Definitions of Wetlands:

il

Freshwater wetlands: lands and waters of the state as shown on the freshwater wetlands
mapwhich contain any or all of the following: (a) lands and submerged lands commonly
called marshes, swamps, sloughs, bogs, and flats supporting aquatic-agsetuoi
vegetatior:2? (b) lands and submerged lands containing remnants of any vegetation that
IS not aquatic or seraquatic that has died because of wet conditions over a sufficiently
long period, provided that such wet conditions do not exceed a maximumaleaatar

depth of six feet and provided further that such conditions can be expected to persist
indefinitely, barring human intervention; (c) lands and waters substantially enclosed by
aguatic or seraaquatic vegetation as set forth in paragraph (a) aelag vegetation as

set forth in paragraph (b) the regulation of which is necessary to protect and preserve the
aguatic and seraquatic vegetation as set forth in paragraph (a) or by dead vegetation as
set forth in paragraph (b) the regulation of whichasessary to protect and preserve the
aguatic and seraquatic vegetation; and (d) the waters overlying the areas set forth in (a)
and (b) and the lands underlying {¢).

Tidal wetlands: shall mean and include the following: (a) those areas which boxter on

lie beneath tidal waters, such as, but not limited to, banks, bogs, salt marsh, swamps,
meadows, flats or other low lands subject to tidal action, including those areas now or
formerly connected to tidal waters; (b) all banks, bogs, meadows, flat&lahcharsh

subject to such tides, and upon which grow or may grow some or any specific
vegetatior?>°

327N.Y. Env. Law section 1D105(2).

328 Definition includes descriptions of eight types of vegetation (wetland trees; wetland shrubs; emergent vegetation; rooted,
floating-leaved vegetation; frefoating vegetation; wet padow vegetation; bog mat vegetation; and submergent vegetation)
329N.Y. Env. Law section 20107(1)

330N.Y. Env. Law section 28103(1). Definition includes descriptions of ten types of vegetation (salt hay, black grass, saltworts,
sea lavender, tall cdgrass, hightide bush, cattails, groundsel, marsh mallow, and low marsh cordgrass).
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No Net Loss Goal for Wetlands:
f Does not have a no net loss goal for wetlafits.

Additional State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 2 in coordination with the state of New
York.

1 State has established specific requirements for faciiigsaboveground storage tanks,
with a combined storage capacity of more than 1,100 gallons. Technical requirements
includetank registration (every five years), secondary containment, comprehensive
inspections, and cathodic protectitif.

1 Additional requirements apply to oil storage facilities with capacities of 400,000 gallons
or more, including fees, operating licenses, and implementation of a spill prevention
plan3%

i State code authorizes cost recovery for spills and resource damages; stafelhtasst s
fund >

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPAhasapproved the state dfew Yorkto administer the NPDES permitting program.
The state issues its permits throughNtesv York Department of Environmental
ConservationNew York has an authorized NPDES permit program, general germit
program, and is authorized to regulate federal facilities. New York does not have an
authorized biosolids or pretreatment program.

f EPA issues all NPDES permits on tribal lands and for some federal facffities.

404 Dredged and Fill Permitting:
1 Has notassumed the 404 program.

331 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the united states 10
2015.pdf

332N.Y. Env. Law sections 11001et seq

333N.Y. Nav. Law article 12.

334N.Y. Nav. Law sections 171, 189.

35EPA, State Program Authority, availablehgtips://www.epa.gov/npdes/npdssteprograminformation

336 EPA, New York NPDES Permits, availablehdttps://www.epa.gov/npdgsermits/newyork-npdespermits
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1 Has state authority to issue permits for dredged and fill activities in surface waters and
wetlands®*” including isolated water§®

38. NORTH CAROLINA

Definition of Waters of the State:

1 Any stream, river, brook, swamp, lake, soundaltestuary, bay, creek, reservoir,
waterway, or other body or accumulation of water, whether surface or underground,
public orprivate or natural or artificial, that is contained in, flows through, or borders
upon any portion of this State, including grortion of the Atlantic Ocean over which the
State has jurisdictio?t’

Definition of Wetlands:
1 Areas that are inundated or saturated by an accumulation of surface or ground water at a
frequency and duration sufficient to support, and that under normah@tances do
support, a prevalence of vegetation typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs and similar areas. Wetlands classified
as waters of the state are restricted to waters of the UBiitels as defined by 33 CFR
328.3 and 40 CFR 230°%

No Net Loss Goal for Wetlands:
1 Has a formal no net loss goal for wetlaritfs.

Additional State Conditions and Requirements:

1 Subject to certain exceptions, North Carolina agencies that implement anckenfor
environmental laws may not adopt a rule for protection of the environment or natural
resources that imposes a more restrictive standard, limitation, or requirement than those
imposed by federal law or rule, if a federal law or rule pertaining to the sahject
matter has been adopted. The exceptions, which are narrow, include where adoption of a
more restrictive rule would be required by a serious and unforeseen threat to the public
health, safety, or welfaré?

1 Wetlands classified as waters of theestate restricted to waters of the United States as
defined by 33 CFR 328.3 and 40 CFR 23433.

303 Water Quality Standards:
1 Has EPAapproved WQS.

337N.Y. Env. Law sections 20101et seq, 250101et seq, 150501et seq

338ELI, 2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope
of the Federal Clean Water Act, availabld#ips://www.eliorg/sites/default/files/efpubs/d2304.pdf

39N.C. Gen. Stat. 14312(6).
34015A N.C. Admin. Code02B.0202.
341 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_unit@d_states
2015.pdf

342N.C. Gen. Stat. section 15089.3.

34315A N.C. Admin. Code 02B .0202.
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311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 4 indination with the state of
North Carolina.

i State regulates aboveground storage tanks at oil terminal facilities only, having a capacity
of 21,000 gallons or higher (excluding retail gasoline operations). Facilities are required
to register with the staend provide a site plan and description of procedures for the
prevention of oil spill$*

1 Abovegroundstorage tanks are also covered by the NC Carolina Fire Code (following
NFPA Standard 30 and 30A), administered by the State Fire Maf3hal.

1 State3 %ode abbrizes cost recovery for spills and resource damages; state has a spill trust
fund 3

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved tretate ofNorth Carolinato administer the NPDES permitting
program The state issues its permits throughNeeth Carolina Department of
Environmental QualityNorth Carolina has an authorized NPDES permit program,
pretreatment program, general perrpitsgram, and is authorized to regulate federal
facilities. North Carolina does not have an authorized biosolids profjfam.

f EPA issues all NPDES permits on tribal laftfs.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has state authorityp issue permits for dredged and fill activities in coastal surface waters
and wetland$? submerged land§° and isolated waters?

39. NORTH DAKOTA

Definition of Waters of the State:
1 All waters within the limits of the state from the following sources of waueply:
waters on the surface of the earth excluding diffused surface waters but including surface
waters whether flowing in wellefined channels or flowing through lakes, ponds, or
marshes which constitute integral parts of a stream system, or waekesnwaters

344N.C. Gen. Stat. sections 1235.95et seq

35NC DEQ, Underground Storage Tank Section, availalbétat//poral.ncdenr.org/web/wm/ust/otfmain

346 N.C. Gen. Stat. sections 1235.87, 14215.88, 143215.88A, 143215.90, 143215.93.

347EPA, State Program Authority, availablehgtips://www.epajov/npdes/npdestateprograminformation

34 EPA, North Carolina NPDES Permits, availabléps://www.epa.gov/npdggermits/northcarolinanpdespermits
34N.C. Gen. Stat. séions 113A100et seq

30N.C. Gen. Stat. section 1229.

%5115A N.C. Admin. Code 2H.1304t seq
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under the surface of the earth whether such waters flow in defined subterranean channels
or are diffused percolating underground water; all residual waters resulting from

beneficial use, and all waters artificially drained; and all wateduding privately

owned waters, in areas determined by the state engineer to be noncontributing drainage
areas. A noncontributing drainage area is any area that does not contribute natural
flowing surface water to a natural stream or watercourse at aagavigequency more

often than once in three years over the lateste0 period>?

Definition of Wetlands:
1 A natural depressional area that is capable of holding shallow, temporary, intermittent, or
permanent water. It does not include sheetw#ter.

No Net Loss Goal for Wetlands:
1 Does not have a no net loss goal for wetlafits.

Additional State Conditions and Requirements:

1 The state department of health may only adopt rules more stringent than federal
regulations if, after a public hearing, a writterdiimy is made that federal regulations are
not adequate to protect public health and the environment of the state; this law applies to
rules adopted pursuant to a number of federal laws including the TWA.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 8 in coordination with the state of
North Dakota.

9 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, administeredytithe State Fire Marshalll owners or operators of aboveground
petroleumstorage tanks are required to register tanks with the state and pay an annual
registration fee for each taf®

1 State code authorizes cost recovery for spills; state has a silflunal (Petroleum Tank
Release Compensation Fund; covers registered tiks).

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or wahesfederal
agency cannot issue the permit or license.

352N.D. Cent. Codeection 6101-01.

353N.D. Cent. Codsection 6131-02 (7).

354 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.agvm.org/pdf _lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the united states 10
2015.pdf

%55N.D. Cent. Codsection 2301-04.1.

36 See North Dakota Attorney General, Above Ground Storage of Liquid Fuels, available at
https://attorneygeneral.nd.gov/pub$afety/abovegroundstorageliquid-fuels

%7N.D. Cent. Code, sections-28.305.1, 2320.309, 2331-01, 2337-12.
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402 NPDES Program:
1 EPA has approved the stateNirth Dakotato administer the NPDES permitting
program. The state issues its permits througiNtbhreh Dakota Department of Health
North Dakota ha an authorized NPDES permit program, pretreatment program, general
permits program, and is authorized to regulate federal facilities. North Dakota does not
have an authorized biosolids progréath.
f EPA issues all NPDES permits on tribal laftfs.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
f Has state authority to issue permits for dredged and fill activities in submerged®fands.
1 Relies on federal permitting authority and CWA section 401.

40. OHIO

Definition of Waters of the Stat
1 All streams, lakes, ponds, marshes, watercourses, waterways, wells, springs, irrigation
systems, drainage systems, and other bodies or accumulations of water, surface and
underground, natural or artificial, regardless of the depth of the strata ih whic
underground water is located, that are situated wholly or partly within or border upon this
state or are within its jurisdictioft

Definition of Wetlands:

1 Those areas that are inundated or saturated by surface or ground water at a frequency and
duratian that are sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands
includes swamps, marshes, bogs, and similar areas that are delineated in eesoittian
the 1987 United States army corps of engineers wetland delineation manual and any other
procedures and requirements adopted by the United States army corps of engineers for
delineating wetland®?

No Net Loss Goal for Wetlands:
1 Has a formal no ndoss goal for wetland®>

Additional State Conditions and Requirements:
1 Prior to adopting any rule relating to environmental protection, state agencies must take
steps involving a codienefits analysis and technological feasibility of the rule; the
agencymust submit information to the joint committee on agency rule retigw.

S8 EpPA, State Program Alority, available abttps://www.epa.gov/npdes/npdstteprograminformation

39EPA, North Dakota NPDES Permits (2017) availabletis://www.epa.gov/npdgsermits/northdakotanpdespermits

%60N.D. Cent. Code chapter €18, 6233; N.D. Admin. Code article 890-01-34.

%1 Ohio Rev. Code section 1501.30(A)(6).

%62 Ohio Rev. Code section 6111.02(P).

363 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.asvm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united states_10

2015.pdf
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303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 5 in coordination with teeo$ta
Ohio.

1 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks (as Ohio Fire Code) administered by the State Fire Marshal. Permits are required to
install, remove, repair or modify tank%.

i State code authorizes costogery for spills; state has a spill trust fund for use by the
state to investigate and respond to spffls.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licens@gthout certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the stateQifio to administer the NPDES permitting program. The
stateissuedts permits through th&hio Environmental ProtectioAgency Ohio has an
authorized NPDES permit program, pretreatment program, general permits program,
biosolids program, and is authorized to regulate federal facilfties.

f EPA issues all NPDES permits on tribal laftfs.

404 Dredged and Fill Permitting:
f Hasnot assumed the 404 progra™.
1 Has state authority to issue permits for dredged and fill activities in coastal surface waters
and wetland$’° submerged land¥} and isolated water¥?
1 Relies on federal permitting authority and CWA section 401.

41. OKLAHOMA

Definition of Waters of the State:
1 All streams, lakes, ponds, marshes, watercourses, waterways, wells, springs, irrigation
systems, drainage systems, storm sewers, and all other bodies or accumulations of water,

364 Ohio Rev. Code section 121.39.

365 Ohio Admin. Codel301:77-01 et seq

3% Ohio Rev. Code sections 3745:12.

367EpPA, State Program Authority, availablehdps://www.epa.gov/npdes/npdstteprograminformation

388 EPA, Ohio NPDES Permits, availablehditps://www.epa.gov/npdggermits/ohienpdespermits

389 Ohio has considered assumption in 2@0A3. A 2012 attempt to amend the state statute (Ohio Revised Code) as part of an
omnibus bill was never adopted by the legislatuaother attempt in 2013 to add it to the budget bill was removed by
amendment prior to passing of the bill.

370 Ohio Rev. Code section 1506.

37l|d.

372 Ohio Rev. Code sections 6111.0&tseq
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surface and underground, natural or aitaficpublic or private, which are contained

within, flow through, or border upon this state or any portion thereof, and includes under
all circumstances the waters of the United States which are contained within the
boundaries of, flow through or borderapthe staté’®

Definition of Wetlands:
1 Those lands subject to periodic or seasonal flooding by water as defined under Section
404 of the Clean Water Act and so designated by the State or Federal agency charged
with making such determinatich?

No Net Los Goal for Wetlands:
f Has a formal no net loss goal for wetlarits.

Additional State Conditions and Requirements:
1 Each state environmental agency, prior to adopting rules that are more stringent than
federal requirements, must prepare a statement outkiaioigomic impacts and
environmental benefits of the rules; the statement must be submitted to the governor and

legislature®™

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is admimésed by EPA Region 6 in coordination with the state of
Oklahoma.

1 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, administered by the State Fire MarsHal.

1 Facilities with aboveground petroleum storage tanks (21l0rgs or greater at retail,
public airports, marinas, and emergency generators or 2100 gallons or greater at fleet and
commercial facilities) must register tanks with Oklahoma Corporation Commission, pay
fees, and meet technical requirements relatedcnskary containment, overfill
protection, design, security, inspection and release repgffing

 State code authorizes cost recovery for spills; state has a spill trusf¥und.

401 Certification:
1 The state has authority to certify, conditionally certifxaive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

373 Oklahoma Stat. tit. 27A, section1t201 (20).

374 Okla. Admin. Codet60:301-3.

375 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united states 10
2015.pdf

376 Oklahoma Stat. tit. 27A, section1:206.

$77Okla. Admin. Code 165:26 et seq

378|d.

879 Oklahoma Stat. ti27A, section 27-129; Okla. Admin. Code 252:20B3-1, 252:20523-2.
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402 NPDES Program:

1 EPA has approved the stateQiflahomato administer the NPDES permitting pragr.

Thestateissues its permits through tRklahoma Dept. of Environmental Quality

Oklahoma has an authorized NPDES permit program, pretreatment program, general

permits program, biosolids program, and is authorized to regulate federal fatfities.

EPAissues permits on all tribal lantfs.

1 Oklahoma does not have the authority to issue NPDES permits for oil and gas exploration
and production related industries and pipeline operations. EPA is the permitting authority
for these activitie&®

=

404 Dredged anHill Permitting:

42.

1 Has not assumed the 404 program.

1 Does not have state authority to issue permits for dredged and fill activities in surface
waters and wetlands.

1 Relies on federal permitting authority and CWA section 401.

OREGON

Definition of Waters of the State:

1 Lakes, bays, ponds, impounding reservoirs, springs, wells, rivers, streams, creeks,
estuaries, marshes, inlets, canals, the Pacific Ocean within the territorial limits of the
state, and all other bodies of surface orargcbund waters, natural or artificial, inland or
coastal, fresh or salt, public or private (except those private waters which do not combine
or effect a junction with natural surface or underground waters), which are wholly or
partially within or borderig the state or within its jurisdictiofi>

Definition of Wetlands:

1 Those areas that are inundated or saturated by surface or groundwater at a frequency and
duration sufficient to support, and that under normal circumstances do support, a
prevalence of vedation typically adapted for life in saturated soil condititiis.

No Net Loss Goal for Wetlands:

f Has a formal no net loss goal for wetlafts.

Additional State Conditions and Requirements:

1 The Oregon Environmental Quality Commission and the DepartmemwvirfoEmental
Quality are prohibited from promulgating or enforcing effluent limitations upon nonpoint

380EPA, State Program Authority, availablendips://www.epa.gov/npdes/npdstateprograminformation

381EpPA, Okhhoma NPDES Permits, availablenps://www.epa.gov/npdgsermits/oklahomapdespermits

%261 Fed. Reg. 650485053 (Dec. 10, 1996), availablehdips://www.govinfo.gov/content/pkg/FR99612-10/html/96

31274.htm

330r. Rev. Stat. section 468B.005.

34 0r. Admin. R. 346055-0010.

385 ASWM, Status and Trends Report on Sitetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status @wedds_report_on_state_wetland_programs_in_the_united_states_10

2015.pdf
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source discharges of pollutants resulting from forest operations on forestlands, unless
required to do so by the federal CWH.

T Oregonds Ad nuedure Act seta forth the stake padicy that agencies are to
adopt rules that correspond with equivalent federal laws and rules, unless: (1) there is
specific statutory direction to the agency that authorizes adoption of the rule; (2) a federal
waiver authozes the adoption of the rule; (3) local or special conditions in the state
warrant a different rule; (4) the state rule clarifies federal rules, standards, procedures, or
requirements; (5) the state rule achieves the goals of the federal and stath [dve wi
least impact on public and private resources; or (6) there is no corresponding federal

regulation®®’

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPAgRe 10 in coordination with the state of
Oregon.

i State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, administered by the State Fire Marshal aadl fire departments (OR Fire Code).
OR Department of Environmental Qitglenforces requirements for facilities with
aboveground storage tanks with capacities of 10,000 gal or greater where petroleum oil is
received from pipelines or vessaf.

1 State also has worst case spill contingency plan requirements for oil storagedacil

1 State code authorizes cost recovery for spills and resource damages; state has a spill trust
fund (Qil Spillage Control Fund) for use by the state for activities, such as reviewing
contingency plans and carrying out cleanup activifies.

401 Certifiation:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:
1 EPA has apmved the state of Oregon to administer the NPDES permitting program. The
state issues its permits through the OreQepartment of Environmental Qualit@regon
has an authorized NPDES permit program, pretreatment program, general permits
program, and iswthorized to regulate federal facilitig8regondoes not have an
authorized biosolids prograr’

386 Or. Rev. Stat. section 468B.110(2).

387 0Or. Rev. Stat. section 183.332.

388 Or. Admin. R. 837040-0010et seq

3890r. Rev. Stat. sections 468B.45, 468B.310, 468B.320, 468B.455.

30 EPA, Sate Program Authority, available laitps://www.epa.gov/npdes/npdstteprograminformation

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 65


https://www.epa.gov/npdes/npdes-state-program-information

1 EPA issues permits on all tribal lands and in federal waters off the®¢bast.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has statauthority to issue permits for dredged and fill activities in surface waters and
wetlands**?including isolated water§?

43. PENNSYLVANIA

Definition of Waters of the Commonwealth:

1 Includes any and all rivers, streams, creeks, rivulets, impoundments, diteles, w
courses, storm sewers, lakes, dammed water, ponds, springs and all other bodies or
channels of conveyance of surface or underground water, or parts thereof, whether
natural or artificial, within or on the boundaries of this Commonwéatth.

Definition of Wetlands:

9 Areas that are inundated or saturated by surface water or groundwater at a frequency and
duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated @aditons, including
swamps, marshes, bogs and similar af&as.

No Net Loss Goal for Wetlands:
1 Does not have a no net loss goal for wetlafids.

Additional Commonwealth Conditions and Requirements:
1 Commonwealtlragencies may not exceed federal standardssipstified by a
compelling and articulable interest or requireddmmmonwealthaw.>*’

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:
1 The 311 program is administered by EPA Region 3 in coordmatith the
Commonwealth of Pennsylvania.
1 Commonwealth has specific requirements for aboveground storage tank with capacities
greater than 250 gallons, including registration, permitting, inspections (for tanks >5,000
gallons) and release reporting. Spikpention response plans are required for facilities

3S1EPA, Oregon NPDES Permits, availablétips://www.epa.gov/npdegsermits/oregompdespermits

3920r, Rev. Stat. sections 196.880seq; Or. Admin. R. 666015-0010.

393ELI, 2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope
of the Federal Clean Water Act, availabldé#ips://www.eliorg/sites/default/files/efpubs/d2304.pdf

39435 Pa. Cons. Stat. section 691.1.

395|d.

3% ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_unit@d_states

2015.pdf
397 pa. Exec. Order No. 1996(Feb. 6, 1996); 4 Pa. Code section 1.371(5).
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with capacities greater than 21,000 gallons. Specific technical requirements for
containment, overfill prevention, corrosion protection, leak detection, and
inspection/testing. Tanks located at oil protien facilities and a focdelated facilities
are exempted?®

1 Commonwealth code authorizes cost recovery for taking corrective action in response to
spills; Commonwealtthas a spill trust fund (Storage Tank Fund) for use by the
Commonwealthio operate thenderground and aboveground storage tank programs and
carrying out spill cleanup activiti€s?

401 Certification:
1 The Commonwealth has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Witheertification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved tt@ommonwealttof Pennsylvania to administer the NPDES
permitting program. The state issues its permits through the Pennsylvania Repaitm
Environmental Protection. Pennsylvania has an authorized NPDES permit program,
general permits program, and is authorized to regulate federal facilities. Pennsylvania
does not have an authorized biosolids or pretreatment pré@tam.

404 Dredged and FiPermitting:
f Has not assumed the Section 404 progf&m.
1 HasCommonwealtlauthority to issue permits for dredged and fill activities in surface
waters and wetland€?including isolated water&?

44. PUERTO RICO

Definition of Waters of the Territory:
1 All coastl waters, surface waters, estuarine waters, ground waters and wetlands as
defined in this Regulatiof?*

Definition of Wetlands:
1 A natural area saturated by surface or ground water, at an interval or duration sufficient to
sustain, and under normal circumstances, does sustain or would sustain vegetation
typically adapted to saturated, flooded, or marshy soil conditions, which esxchréas

3%8p 1. 169, No. 32.

3935 pa. Cons. Stagections 691.8, 691.602.

40 EpA, State Program Authority, availablehdps://www.epa.gov/npdes/npdstteprograminformation

0l 1mplements a State Programmatic General Permit pursuant to CWA 404(e) for specifically identified activities under Section
404 of the CWA or section 10 of the Rivers and Harbors Act of 1899. The currently operative permit is PAGGEd July
2016). 4 Pa. B. 387%ttp://www.nap.usace.army.mil/Portals/39/docs/requlatory/spgp/PASRGaP?ver=20181-12-111748

487.

40232 Pa. Cons. Stat.c#ons 693.%et seq

403E| |, 2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope
of the Federal Clean Water Act, availabld#ips://www.eli.org/sites/default/files/gtiubs/d2304.pdf

404 pyerto Rico Rule 1301.1.
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such as swamps, marshes, coastal plains (salt flats and mud flats), open bodies of water,

salt marshes or similar are4s.

Additional Territory Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapprovedVNQS.

311 Oil Spill Prevention, Preparedness and Response:
1 Territory does not have an aboveground storage tank regulatory program and relies on
EPA to directly implement federal spill prevention and preparedness regulations.

401 Certification:
1 The territory has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:
f EPA issues all RDES permits within Puerto Ri¢8°

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Relies on federal permitting authority and CWA section 401.

45. RHODE ISLAND

Definition of Waters of the State:
1 All surface waters including all waters ottkerritorial sea; tidewaters; all inland waters
of any river, stream, brook, pond, or lake; and wetlands, as well as all ground¥/aters.

Definitions of Wetlands:

1 Freshwater wetlands: Includes, but is not limited to, those areas that are inundated or
satuated by surface or groundwater at a frequency and duration to support, and that
under normal circumstances do support a prevalence of vegetation adapted for life in
saturated soil conditions. Freshwater wetlands includes, but is not limited to: marshes,

swamps, bogs, emergent, and submergent plant communities, and for the purposes of this

chapter, rivers, streams, ponds, and vernal p8%ls.

1 Coastal wetland: Any salt marsh bordering on the tidal waters of this state, whether or not

the tidal waters reach thi¢toral areas through natural or artificial watercourses, and

those uplands directly associated and contiguous thereto which are necessary to preserve

40512 L.P.R.A. section 5005.

408EPA, Puerto Rico NPDES Permits, availabléts://wwwepa.gov/npdepermits/puerterico-npdespermits
407R.I. Gen. Laws section 462-1.

408R.1. Gen. Laws section-2-20.
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the integrity of that marsh. Marshes shall include those areas upon which grow one or

more of certainpecies:®

No Net Loss Goal for Wetlands:
§ Has an informal no net loss goal for wetlaftfs.

Additional State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparednessl &esponse:

1 The 311 program is administered by EPA Region 1 in coordination with the state of
Rhode Island.

i State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, administered by the State Fire Marshal.

1 State also haspecific requirements for aboveground storage tanks with a combined
storage capacity over 500 gallons, including overfill protection, secondary containment,
cathodic protection for tank bottoms, and inspections (routine and for tanks of 10,000
gallons ommore, detailed inspections required within 10 years of the tank installation).

Spill Prevention and Emergency Plans are required; facilities can use federal SPCC plans
to comply***
1 State czode authorizes cost recovery for spills and resource damagdwgstatpill trust
fund*

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved ttetate ofRhode Islando administer the NPDES permitting
program. Thestateissues its permits through tRéode Island Department of
Environmental ProtectiofiRhode Island has an authorized NPDES permit program,
pretreatment program, general permits paog and is authorized to regulate federal
facilities. Rhode Island does not have an authorized biosolids pré&tam.

409R.1. Gen. Laws section 4B3-6. Definition includes descriptions of seventeen types of vegetation (smooth cordgrass, salt
meadow grasspike grass, black rush, saltworts, sea lavender, saltmarsh bulrushes, hightide bush, tall reed, tall cordgrass,
broadleaf cattail, narrowleaf cattail, spike rush, chairmaker's rush, creeping bentgrass, sweet grass, and wild rye).

410 ASWM, Status and Trend®eport on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_sumaries/status_and_trends_report on_state wetland_programs_in_the_united_states_10
2015.pdf

#1250 R.I. Code R. 1405-2.

*2R 1. Gen. Laws sections 48.5.16, 4612.5.17, 4612.7-2.1.

A3EPA, State Program Authority, availablehdps://www.epa.gov/npdes/npdstateprograminformation
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404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has state authoritip issue permits for dredged and fill activities in surface waters and

wetlands?**including isolated waters?>

46. SOUTH CAROLINA

Definition of Waters of the State:

1 Lakes, bays, sounds, ponds, impounding reservoirs, springs, wells, rivers, streams,
creeks, stuaries, marshes, inlets, canals, the Atlantic Ocean within the territorial limits of
the State and all other bodies of surface or underground water, natural or artificial, public
or private, inland or coastal, fresh or salt, which are wholly or partathin or
bordering the State or within its jurisdictiéf.

Definition of Wetlands:

1 Coastal wetlands: include marshes, mudflats, and shallows and means those areas
periodically inundated by saline waters whether or not the saline waters reach the area
naturally or through artificial water courses and those areas that are normally
characterized by the prevalence of saline water vegetation capable of growth and
reproduction. Provided, however, nothing in this definition shall apply to wetland areas
that ae not an integral part of an estuarine system. Further, until such time as the exact
geographic extent of this definition can be scientifically determined, the department shall
have the authority to designate its approximate geographic étent.

No Net Los Goal for Wetlands:
f Has a formal no net loss goal for wetlafitfs.

Additional State Conditions and Requirements:
T No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:
1 The 311program is administered by EPA Region 4 in coordination with the state of
South Carolina.

“4R.I. Gen. Laws sectionsR18et seq, 46231 et seq

415EL|, 2013. State Constraints: Stdteposed Limitations on the Authity of Agencies to Regulate Waters Beyond the Scope

of the Federal Clean Water Act, availabldé#ips://www.eli.org/sites/default/files/gtiubs/d2304.pdf

4165 C. Code Annsectbn 481-10(2).

4173.C. Code Annsection 8-39-10(G).

418 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_unit@d_states

2015.pdf
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i State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, administered by the State Fire Marshal. Owners must register tanks \Sitht¢he
Fire Marshal 68 0Office for review.

 State code authorizes cost recovery for spills; state does not have a spill trdét fund.

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federapermits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402NPDES Program:

1 EPA has approved the stateSguth Carolindo administer the NPDES permitting
program. The state issues its permits thrabgtbouth Carolina Department of Health
and Environmental Contrabouth Carolina has an authorized NPDES permit program,
pretreatment program, general permits program, and is authorized to regulate federal
facilities. South Carolina does not have an arifted biosolids prograrif’

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has state authority to issue permits for dredged and fill activities in coastal surface waters
and wetland€?and submerged lands
1 Relies on federal permitting authority and CWA section 401.

47. SOUTH DAKOTA

Definitions of Waters of the State:
1 All waters within the jurisdiction of this state, including all streams, lakes, ponds,
impounding reservoirs, marshes, watercourses, waterwalls, springs, irrigation
systems, drainage systems, and all other bodies or accumulations of water, surface and
underground, natural or artificial, public or private, situated wholly or partly within or
bordering upon the stafé&*

Definition of Wetlands:

1 Those areas that are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditiolsling
swamps, marshes, bogs, and similar af€as.

No Net Loss Goal for Wetlands:

4195 C. Code Ann. section 381-260.

4205.C. Code Ann. sections 48-560, 4843-610.

“21EpA, State Program Authority, availablehgtips://www.epa.gov/npdes/npdssteprograminformation
4223 C. Code Annsections 839-10et seq

42835.C. Code Ann. section 4810; S.C. Code Regs. 450.

4245 D. Codified Laws section 342-2(12).

4253 D. Admin. R. 74:51:01:01(53).
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1 Does not have a no net loss goal for wetldi@s.

Additional State Conditions and Requirements:

1 No rule that has been promulgated pursuattoout h Dakot ads | aws r eqg:
ervironmental protection, mining, oil, gas, and/or water may be more stringent than any
corresponding federal law, rule, or regulat{éh.

1 Another South Dakota stringency provision governs the rules pertaining to applications
for a federal license or permiecessary to conduct an activity which may result in a
discharge into waters of the state. It prohibits the Water Management Board from
establishing rules for certification that exceed minimum federal requirefifnts.

303 Water Quality Standards:
1 Has EPAappoved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 8 in coordination with the state of
South Dakota.

i State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, admiistered by the State Fire Marsf&.

1 State also has differentiated requirements for aboveground storage tanks for facilities
with total capacities of 250,000 gallons or less and facilities with more 250,000 gallons,
including secondary containment, ovinirotection, cathodic protection, and internal
inspectiong

1 State code authorizes cost recovery for spills; state has a spill trugPiinoleum

Release&Compensatiofrund):3*

401 Certification:
1 The state has authority to certify, conditionally ifgrtwvaive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:
1 EPA has approved the stateSyuth Dakotdo administer the NPDES permitg
program The state issues its permits throughSbeth Dakota Department of
Environment and Natural Resourc8suth Dakota has an authorized NPDES permit
program, pretreatment program, general permits program, biosolids program, and is
authorized toegulate federal facilitie®?

426 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.agvm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_ united states_10
2015.pdf

4213 D. Codified Laws section-40-4.1.

835 D. Codified Laws 34/2-34.

4293 D, Codified Laws section 342-100.

430|d.

313 D. Codified Laws seions 34A12-3, 34A12-12, 34A2-53.

42EpA, State Program Authority, availablehdps://www.epa.gov/npdes/npdstateprograminformation
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§ EPA issues all NPDES permits on tribal lafitfs.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
 Has state authority to issue permits for dredged and fill activities in submerge&*fands.
1 Relies on federal permitting authority and CWA section 401.

48. TENNESSEE

Definition of Waters of the State:

1 Any and all water, public or private, on or beneath the surface of the ground, that are
contained within, flow through, or border upon Tennesseeaypartion thereof, except
those bodies of water confined to and retained within the limits of private property in
single ownership that do not combine or effect a junction with natural surface or
underground waters>

Definition of Wetlands:

1 Those areathat are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands
geneally include swamps, marshes, bogs, and similar 4r8as.

No Net Loss Goal for Wetlands:
f Does not have a no net loss goal for wetldfifls.

Additional State Conditions and Requirements:
1 The government operations committee reviewing an environmental protectiater

pollution control rule must recommend to the general assembly termination of any rule
that imposes on municipalities or counties environmental requirements or restrictions that
are more stringent than federal statutes or rules on the same swlojztt result in
increased expenditure requirements on municipalities or counties beyond those required
to meet the federal requiremeintprovided that, during the public comment period, the
agency was made aware of the issue, and the increased éxyeelediel was specified.
The provision does not apply if the general assembly has appropriated funds to cover the
increased expendituré®

303 Water Quality Standards:
1 Has EPAapproved WQS.

433 EpA, South Dakota NPDES Permits, avaiaathttps://www.epa.gov/npdesermits/soutidakotanpdespermits

4343 D. Codified Laws section 42-18; S.D. AdminR. 41:04:03:0%t seq

43% Tenn.CodeAnn. section 693-103

43®Tenn, Comp. R. & Reg§40040-07-.03.

43T ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10

2015.pdf
438 Tenn. Code Ann. section3226(k).
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311 Oil Spill Prevention, Preparedness and Response:
1 The 311 pogram is administered by EPA Region 4 in coordination with the state of
Tennessee.
i State has adopted the 2003 edition of the Uniform Fire Code (NFPA 30 and 30A) for
aboveground storage tanks, administered by the State Fire M&fshal.
1 State code authorigecost recovery for spills; state does not have a spill trust fund related
to aboveground storage tanks (one exists for underground storage*tanks).

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402NPDES Program:

1 EPA has approved the stateT@nnesset administer the NPDES permitting program.
The state issuats pemits through th&ennessee Department of Environment and
ConservationTennessee has an authorized NPDES permit program, pretreatment
program, general permits program, and is authorized to regulate federal facilities.
Tennessee does not have an authotizesblids progrant’*

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has state authority to issue permits for dredged and fill activities in surface waters and

wetlands*?including isolated water¥?

49. TEXAS

Definition of Waters of the Ste:

1 Groundwater, percolating or otherwise, lakes, bays, ponds, impounding reservoirs,
springs, rivers, streams, creeks, estuaries, wetlands, marshes, inlets, canals, the Gulf of
Mexico, inside the territorial limits of the state, and all other bodissiidace water,
natural or artificial, inland or coastal, fresh or salt, navigable omamigable, and
including the beds and banks of all watercourses and bodies of surface water, that are
wholly or partially inside or bordering the state or inside thisgliction of the stat&*

Definition of Wetlands:
1 An area (including a swamp, marsh, bog, prairie pothole, or similar area) having a
predominance of hydric soils that are inundated or saturated by surface or groundwater at

43°Tenn. Code Ann. sections 89101 et seq

*0Tenn. Code Annsections 6€12-114, 68216-103.

“1EPA State Program Authority, availablehgtips://www.epa.gov/npdes/npdssteprograminformation

#42Tenn. Code Ann. section €9108; Tenn. CompR. & Regs. 040&!-7.

443EL|, 2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope
of the Federal Clean Water Act, availabld#ips://www.eli.org/sites/default/files/gtiubs/d2304.pdf

444 Tex. Water Code section 26.001(5).

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 74


https://www.epa.gov/npdes/npdes-state-program-information
https://www.eli.org/sites/default/files/eli-pubs/d23-04.pdf

a frequency and duration sufnt to support and that under normal circumstances
supports the growth and regeneration of
means solil that, in its undrained condition, is saturated, flooded, or ponded long enough
during a growing season tlevelop an anaerobic condition that supports the growth and
regeneration of hydrophytic vegetation.
growing in: water or a substrate that is at least periodically deficient in oxygen during a

growingseasona a result of excessive water conte

include irrigated acreage used as farmland; amade wetland of less than one acre; or
a manmade wetland where construction or creation commenced on or after August 28,
1989, and that wsanot constructed with wetland creation as a stated objective, including
but not limited to an impoundment made for the purpose of soil and water conservation
that has been approved or requested by soil and water conservation districts. If this
definition of wetland conflicts with the federal definition in any manner, the federal
definition prevails**®

No Net Loss Goal for Wetlands:
f Has a formal no net loss goal for wetlafitfs.

Additional State Conditions and Requirements:

1 The Texas Commission on EnvironmanQuality is prohibited from entering into a
memorandum of agreement or any other form of contract with or among state or federal
agencies that would impose requirements on the state with respect to administering the
water pollution control permittingpgor am under t he CWA t hat
stringent than those fAspecifically set
provision does not, on its face, prohibit Texas Commission on Environmental Quality
from enacting regulatory requirements theg more stringent than federal law; rather, it
prohibits Texas Commission on Environmental Quality from imposing stricter
requirements by way of intergency agreements’

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:
1 The 311 program is administered by EPA Region 6 in coordination with the state of
Texas.
9 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, administered by the &id&ire Marshaf*®
1 State also has specific requirements for aboveground storage tanks, inchgist@tion,
fees, installation notification, reporting, recordkeeping, release reporting and corrective

44530 Tex. Admin. Code section 307.3(a)(84).

446 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_unit@d_states
2015.pdf

447 Tex. Water Code section 26.017(5).

44830 Tex. Admin. Code chapter 334.
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action; tanks located at petrochemical plants, peiro refineries, electric generating
facilities, or bulk facilities are exempté®.

i State code authorizes cost recovery for spills and related damages. State no longer has a
spill trust fund; thePetroleum Storage Tank Remediation (PSTR) fund ended in‘2012

401 Certification:
1 The state has authority to certify, conditionally certify, waive review or deny certification
of federal permits and licenses. Without certification or waiver the federal agency cannot
issue the permit or license.

402NPDES Program:

1 EPA has approved the stateTaxasto administer the NPDES permitting program. The
state issues its permits through Trexas Commission on Environmental Qualiftgxas
has an authorized NPDES permit program, pretreatment program, general permits
program biosolids program, and is authorized to regulate federal facffifies.

i Texas is not authorized to issue permits for activities associated with the exploration,
development, or production of oil or gas or geothermal resources, including
transportation ofmide oil or natural gas by pipeline. EPA is the permitting authority for
those facilities'>

1 EPA issues all NPDES permits on tribal lafitfs.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Does not have state authority to issue permitsifedged and fill activities in surface
waters and wetlands.
1 Relies on federal permitting authority and CWA section 401.

50. U.S. VIRGIN ISLANDS

Definition of Waters of the Territory:

1 All waters within the jurisdiction of the United States Virgin Islandduding all
harbors, streams, lakes, ponds, impounding reservoirs, marshescowatess, water
ways, wells, springs, irrigation systems, drainage systems and all other bodies or
accumulations of water, surface and underground, natural or artificiaic pulgrivate,
situated wholly or partly within or bordering upon the United States Virgin Islands,
including the territorial seas, contiguous zones, and oééans.

Definition of Wetlands:

449 Id

*Tex. Nat. Res. Code sections 40.202, 40.251.
“S1EPA, State Program Authority, availablehgips://www.epa.gov/npdes/npdssteprograminformation
452

Id.
4S3EPA, Texas NPDES Permits, availabldps://www.epa.gov/npdesermits/texasipdespermits
45412 V.I.C. section 182(f)
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1 Those areas that are inundated or saturated by surface or groundwater at a frequency and
duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditionand&et
generally include salt ponds, marshes, swamps, and simila*ateas

Additional Territory Conditions and Requirements:

1 No limitations identified.

303 Water Quality Standards:

1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 Territory does not have an aboveground storage tank regulatory program and relies on
EPA to directly implement federal spill prevention and preparedness regulations.

401 Certification:

1 The territory ha authority to certify, conditionally certify, waive review or deny
certification offederal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA has approved the territorytbe Virgin Islands to administer the NPDES permitting
program. The territory issues its permits through the Virgin Islands Department of
Conservation and Cultural Affairs. The Virgin Islands hasauthorized NPDES permit
program, general permits prograamd is authorized to regulate federal facilitilse
Virgin Islandsdo not have an authorized biosolids or pretreatment progfam.

404 Dredged and Fill Permitting:

51.

1 Has not assumed the 404 program.

9 Has territory authority to issue permits for dredgedfdhdctivities in coastal surface
waters and wetlands!

1 Relies on federal permitting authority and CWA section 401.

UTAH

Definition of Waters of the State:

1 All streams, lakes, ponds, marshes, watercourses, waterways, wells, springs, irrigation
systemsdrainage systems, and all other bodies or accumulations of water, surface and
underground, natural or artificial, public or private, which are contained within, flow
through, or border upon this state or any portion of the state; does not include bodies o
water confined to and retained within the limits of private property, and which do not

55 V/irgin Islands Rules and Regulations Title 12, Chapter 7, Subchapter 186, available at
https://www.epa.gov/sites/production/files/2012/documents/viwgs.pdf

4SSEPA, State Program Authority, availableltps://www.epa.gov/npdes/npdssteprograminformation
4712 V.I.C. sections 908t seq
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develop into or constitute a nuisance, a public health hazard, or a menace to fish or
wildlife. *°°

Definition of Wetlands:

1 Those areas that are inundated or satufatesirface or groundwater at a frequency and
duration sufficient to support, and that under normal circumstance do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, begsl similar area’?

1 No Net Loss Goal for Wetlands:

T Has an informal no net loss goal for wetlahts.

Additional State Conditions and Requirements:

1 The Utah Water Quality Board is prohibited from enacting a rule to administer any
program under the feder@WA that is more stringent than the corresponding federal
rule, except where specific conditions are satisfied. To enact a more stringent state rule,
the Board must: (1) take public comment and hold a hearing; (2) make a written finding
based on record &lence that the federal regulations are inadequate to protect public
health and the environment in Utah; and (3) issue an accompanying opinion that cites and
evaluates the public health and environmental information and studies in the record that
formthebasi s for the®oardés conclusion.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 8 in coordination with the state of Utah.

1 State has adopted thimiform Fire Code (NFPA 30 and 30A) as Utah State Fire Code for
aboveground storage tanks, administered by the State Fire Marshal favatatktanks
and by local fire departments for all other taffs.

1 State does not have an authorized cost recoveryaneseh for spills; state does not have
a spingust fund for aboveground storage tanks (applies to underground storage tanks
only).

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of fe@ral permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

%8 Utah Code section 18-102.

4°Utah Admin. Code 1317-8-1.5(60)

480 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10
2015.pdf

“61Utah Code section 18-105.

“62Utah Code section 53-106.

483 yUtah Code section 19115
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402 NPDES Program:
1 EPAhasapproved the state bftahto administer the NPDES permitting program. The
state issues its permits through thah Department of Environmental Qualitytah has
an authorized NPDES permit program, pretreatment program, general permits program,
biosolids program, and is authorized to regulate federal facfifftes.
f EPA issues permits on tribal lantfs.

404 Dredged anHill Permitting:
1 Has not assumed the 404 program.
 Has state authority to issue permits for dredged and fill activities in surface {aters.
1 Relies on federal permitting authority and CWA section 401.

52. VERMONT

Definitions of Waters of the State:
1 Defined umer theWetlands Protection and Water Resources ManagemenfAgtand
all rivers, streams, brooks, creeks, lakes, ponds or stored water, and groundwaters,
excluding municipal and farm water supplfés.
1 Defined under th&vater Pollution Control ActAll rivers, streams, creeks, brooks,
reservoirs, ponds, lakes, springs and all bodies of surface waters, artificial or natural,
which are contained within, flow through or border upon the state or any portiofi%f it.

Definition of Wetlands:

1 Those areas of thetate that are inundated by surface or groundwater with a frequency
sufficient to support significant vegetation or aquatic life that depend on saturated or
seasonally saturated soil conditions for growth and reproduction. Such areas include but
are notimited to marshes, swamps, sloughs, potholes, fens, river and lake overflows,
mud flats, bogs and ponds, but excluding such areas as grow food or crops in connection

with farming activities'®®

No Net Loss Goal for Wetlands:
f Has a formal no net loss goal feetlands’”

Additional State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:

44 EpA, State Program Authority, awaile athttps://www.epa.gov/npdes/npdstteprograminformation

4SEPA, Utah NPDES Permits (2017) availablétps://www.epa.gov/npdegermits/utalnpdespermits

466 Utah Code section 73-29.

487vt, Stat. Ann. tit.10, section 902(3).

468yst, Stat. Ann. tit.10, section 1251(13).

489yt, Stat. Ann. tit.10, section 902(5).

470 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.asvm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united states_10

2015.pdf

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 79


https://www.epa.gov/npdes/npdes-state-program-information
https://www.epa.gov/npdes-permits/utah-npdes-permits
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united_states_102015.pdf
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_united_states_102015.pdf

T

Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:

T

T

T

The 311 program is administered by EPA Region domrdination with the state of
Vermont.

State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, administered by the State Fire Maréfal.

State code authorizes cost recovery for spills and related damages. State hasist spill
fund for aboveground storage tanks (Petroleum Cleanup Fund) covering farm and
residential tanks up to $10,000. For bulk storage facilities storing motor fuel or heating
oil, the reimbursement ceiling is $990,006.

401 Certification:

T

The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

T

EPA has approved ¢hstate oVermontto administer the NPDES permitting program.

The state issues its permits throiggrmont Department of Environmental Conservation
Vermont has an authorized NPDES permit program, pretreatment program, and general
permits program. Vermomoes not have an authorized biosolids program and is not
authorized to regulate federal faciliti&3.

404 Dredged and Fill Permitting:

)l
il

53.

Has not assumed the 404 program.
Has state authority to issue permits for dredged and fill activities in surface aaders

wetlands**including isolated water¥>

VIRGINIA

Definition of Waters of the Commonwealth:

T

All water, on the surface and under the ground, wholly or partially within or bordering
the Commonwealttor within its jurisdiction, including wetland®

Definition of Wetlands:

T

Thoseareaghat are inundated or saturated by surface or groundwater at a frequency and
duration sufficient to support, and that under normal circumstances do support, a

47hvt, Stat. Ann. tit.10, section 1929a, chapter 159.

472\t Stat. Ann. tit.10, sections 6612, 6615, 6615d.

“T3EPA, State Program Authorityyailable athttps://www.epa.gov/npdes/npdssteprograminformation

474\t Stat. Ann., tit. 10, section 6081; Vt. Code R. 12 004 056.

475yt. Code R. 12 004 056; ELI, 2018tate Consaints: Statdmposed Limitations on the Authority of Agencies to Regulate
Waters Beyond the Scope of the Federal Clean Water Act, availditpsat/www.eli.org/sites/default/fitdeli-pubs/d2304.pdf
47®\a. Code Ann. section 6244.3.
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prevalence of vegetation typically adapted for life in satursdddcconditions. Wetlands
generally include swamps, marshes, bogs and similar &féas.

No Net Loss Goal for Wetlands:
1 Has a formal no net loss goal for wetlafitfs.

Additional CommonwealtiConditions and Requirements:

1 Virginia imposes a Commonwealth limita on sewage systems that may be no more
stringentthan the CWA. The State Water Control Board may not require the state or any
of its political subdivisions to upgrade the level of treatment in a sewage treatorkst
to a level more stringent than thiatjuired by applicable provisions of the federal

1 Whenthe Virginia State Water Control Board proposes a standard or policy to be adopted
by regulation under the Water Control Law
restrictive than applicabledee r a | requirements, 0 the Board

standing committee of each house of the Commonwealth legislature a description of
those provisions and the reason why they are né&tled.

T When the Board adopts WQS, it is required
federalcr i t eri a or standards, 0 unless the Boar
stringent standardo i s necessary ttar protec
supplies’®

303 Water Quality Standards:
1 Has EPAapprovedVNQS.

311 Oil Spill Prevention, Preparedness and Response:

1 The 311 program is administered by EPA Region 3 in coordination with the
Commonwealttof Virginia.

1 Commonwealth has a comprehensiitespill prevention and preparedness program
administeredy the Virginia Department of Environmental Quality; the Virginia
Aboveground Storage Tank Program requires registration, notification, and closure of
tanks for owners of facilities with aggregat®aeground storage capacity of more than
1,320 gallons of oil or an operator of an individual tank with a storage capacity of more
than 660 gallons.

1 Facilities with aggregate storage of 25,000 gallons or more of oil are required to develop
an OilDischarg Contingency Plan and comply with pollution prevention standards and
proceduresd.g, inventory control, inspections, secondary containment, cathodic
protection, training, leak detection and financial responsibility requirements).

477 Id

478 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_the_unit@d_states
2015.pdf

"9Va. Code Ann. section 6244.15:1.

480\/a. Code Ann. section 6244.15(3a), (10).

“81va. Code Ann. section 6244.19:7(B).
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1 Facilitieswith 1 million gallons or more must comply with additional prevention
standards and have a Groundwater Characterization Study to monitor the groundwater.

1 Commonwealtitode authorizes cost recovery for spills and related damages.
Commonwealth has a spill trust funde(leum Storage Tank Reimbursement Fund)
covering releases from underground and aboveground storage tanks.

401 Certification:
1 The Commonwealth has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agencycannot issue the permit or license.

402 NPDES Program:

1 EPA has appned the Commonwealth of Virginia to administer the NPDES permitting
program. The state issues its permits through the Virginia Department of Environmental
Quiality. Virginia has an authorized NPDES permit program, pretreatment program,
general permits progm, and is authorized to regulate federal facilities. Virginia does not
have an authorized biosolids progré&th.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 HasCommonwealtlauthority to issue permits for dredged and fill activitiesurface
waters and wetland§®including isolated water$?

54. WASHINGTON

Definition of Waters of the State:
1 Lakes, rivers, ponds, streams, inland waters, underground water, salt waters, and all other
surface waters and watercourses within the jurisdictiaghestate of Washingtdfi®

Definition of Wetlands:

1 Areas that are inundated or saturated by surface water or groundwater at a frequency and
durationsufficientto support, and that under normal circumstances do support, a
prevalence of vegetation typicakdapted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs, and similar areas. Wetlands do not include
those artificial wetlands intentionally created from +veetland sites, including, but not
limited to, irrigationand drainage ditches, gragsed swales, canals, detention facilities,
wastewater treatment facilities, farm ponds, and landscape amenities, or those wetlands
created after July 1, 1990 that were unintentionally created as a result of the construction

“82EPA, State Program Authority, availablenéips://www.epa.gov/npdes/npdssiteprograminformation

483\/a. Code Ann. sections 2818, 62.144.5, 62.144.15; 9 Va. Admin. Code sections-250-10 et seq

84 ppplies existing Virginia Water Protection (VWP) Permit requirements. Virginia DEQ, emaith\M#®, 2018See alsELI,
2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope of the
Federal Clean Water Act, availablehdtips://www.eli.org/sites/default/files/gtiubs/d2304.pdf

485\Wash. Rev. Code section 90.48.020.
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of a road, street, or highway. Wetlands may include those artificial wetlands intentionally
created from nomvetland areas created to mitigate conversion of wetl&fids.

No Net Loss Goal for Wetlands:
f Has a formal net gain/increase gtmlwetlands'®’

Additiond State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:
1 The 311 program is administered by EPA Region 10 in coordination with thefstate o
Washington
1 Statehasadopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, administered by local fire departments. If a facility transfers oil to or from a tank
vessel, such as a barge or oil tanker, or to or from a piptiiee |t is subject to
Washington Stateds Contingency Planning an
regulations'®®
1 State code authorizes cost recovery for spills and related damages. State has a spill trust
fund; requires state to pursue funding from resipb@party and federal sourcesd,
Oil Spill Liability Trust Fund) before using furf§®

401 Certification:
1 The state has authority to certify, conditionally certify, waive review or deny certification
of federalpermitsand licenses. Without certificath or waiver the federal agency cannot
issue the permit or license

402 NPDES Program:

1 EPA has approved the stateMdashingtorto administer the NPDES permitting program.
The state issues its permits through\Weshington Department of Ecolagy/ashindgon
has arauthorizedNPDES permit program, pretreatment program, and general permits
program. Washington does not have an authorized biosolids program and is not
authorized to regulate federal faciliti&8.

1 EPA issues permits for federaibyvnedfacilities and for tribal landé®>*

404 Dredged and Fill Permitting:
1 Has not assumetie404 program.

486\Wash. Rev. Code section 36.70a.030(23).

487 ASWM, Status and Trends Report on Statels¥el Programs in the United States (2015), available at
https://www.aswm.org/pdf _lib/state_summaries/status_amads _report_on_state wetland_programs_in_the_united_states 10
2015.pdf

488\wash. Admin. Code chapters 1182, 173180.

*8Wash. Rev. Code sections 90.56.330, 90.56.360, 90.56.500.

490EPA State Program Authority, availablehgtps://www.epa.gov/npdes/npdssteprograminformation

WOLEPA, Washington NPDES Permits, availablé@tis://www.epa.gov/npdgsermits/washgton-npdespermits
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1 Has state authority to issue permits for dredged and fill activities in surface#atacs
isolated water§?®

55. WEST VIRGINIA

Definition of Waters of the State:

1 Any and all water on or beneath the surface of the ground, whether percolating, standing,
diffused or flowing, wholly or partially within this state, or bordering this state and within
its jurisdiction, and includes, without limiting the generality of thedoreg, natural or
artificial lakes, rivers, streams, creeks, branches, brooks, ponds (except farm ponds,
industrial settling basins and ponds and water treatment facilities), impounding
reservoirs, springs, wells, watercourses and wetl&fids.

Definition of Wetlands:

1 Those areas that are inundated or saturated by surface or groundwater at a frequency and
durationsufficientto support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated suditbtons. Wetlands
generally include swamps, marshes, bogs, and similar ‘@reas.

No Net Loss Goal for Wetlands:
f Has an informal no net loss goal for wetlaftfs.

Additional State Conditions and Requirements:

1 No legislative rule or program of the statgpartment of environmental protection may
be more stringent than any federal rule or program except to the limited extent that the
agency first makes a written finding that there exists scientifically supportable evidence
for such a rule or program refting factors unique to the stafg.

1 With certain exceptions, rules promulgated by the state department of environmental
protection may include provisions which are more stringent than federal rules, provided
the agency supplies information that demonssrtat such provisions are reasonably
necessary to protect, preserve or enhance the quality of the environment, human health,

or safety*%®

492\Wash. Rev. Codehapter77.55.

493\Wash. Rev. Codehapter90.48 Washington Department of Ecology regulates impacts to federalljunisdictional
wetlands through administrative orde¢ashington Department of Ecolodietland reglation & permitting resources
available ahttps://ecology.wa.gov/WateShorelines/Wetlands/Regulatiqiie |, 2013. State Constraints: Stdteposed
Limitations on the Authoritpf Agencies to Regulate Waters Beyond the Scope of the Federal CiganAftt, available at
https://www.eli.org/sites/default/files/egtiubs/d2304.pdf

494\ .Va. Code section 221-3(23).

49 W.Va. Code R. section 470-2.58.

4% ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10
2015.pdf

497\W., Va. Code section 28-4.

498\W. Va. Code section 22-3a.
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303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Oil Spill Prevention, Preparedness and Response:
1 The 311 pogram is administered by EPA Region 3 in coordination with the state of West
Virginia.
1 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks?%°
1 State also has developed comprehensive aboveground storage tank requirements
including registration, release reporting requiremesitbmission of &pill Prevention
and Response Plan, inspection of secondary containment by a professional engineer or
certified tank inspector, and financial responsibility requirem®fts.
i State codauthorizes cost recovery for spills and related damages. State has a spill trust
fund for releases from aboveground storage tanks (Protect Our Water£und).

401 Certification:
1 The state has authority to certify, conditionally certify, waive reviewgeayd
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPAhasapproved the state ®¥est Virginiato administer the NPDES permitting
program. The statssues its permits through tkéest Virginia Department of
Environmental ProtectiotWest Virginia has an authorized NPDES permit program,
pretreatment program, general permits program, and is authorized to regulate federal
facilities. West Virginia doesot have an authorized biosolids progrif.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
 Has state authority to issue permits for dredged and fill activities in isolated Waters.
1 Relies on federal permitting authority and CWA sect06n.

56. WISCONSIN

Definition of Waters of the State:
1 Those portions of Lake Michigan and Lake Superior within the boundaries of this state,
and all lakes, bays, rivers, streams, springs, ponds, well, impounding reservoirs, marshes,

49\, Va. Code sections 220, 2231.

500 |d

LW, Va. Code § 221-22, 2211-25, 2211-29, 2219-2.

S02EpA, State Program Authority, availablenips://www.epa.gov/npdes/npdssiteprograminformation

503 \West Virginia Department of Environmental Protection, Application for West Virginia State Waters Permit for Federally
Non-Jurisdictional Waters, available at
https://dep.wv.gov/IWWE/Programs/wgs/Documents/401%20Program/Isolated%20Waters%20Application%2009&215. pdf
2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope of the
Federal Clean Water Act, availablehditps://www.eli.org/sites/default/files/gtiubs/d2304.pdf
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watercourses, drainage sy%s, and other surface water or groundwater, natural or
artificial, public or private, within this state or its jurisdictifi.

Definition of Wetlands:
1 An area wherevateris at, near or above the land surface long enough to be capable of
supporting aqu or hydrophytic vegetation and which has soils indicative of wet

conditions>®

No Net Loss Goal for Wetlands:
f Has a formal net gain/increase goal for wetlafids.

Additional State Conditions and Requirements:

1 The WisconsirDepartmenbdf Natural Resources is required to comply with and not
exceed the requirements of the federal CWA and federal regulations in promulgating
pollution discharge elimination rules, as those rules relate to: point source discharges,
effluent limitations, murgipal monitoring requirements, standards of performance for
newsourcestoxic effluent standards or prohibitions, and pretreatment staritfards.

1 If the Department of Natural Resources seeks to adopt an environmental quality standard
more restrictive than standard provided under corresponding federal law or regulation,
the department must advise the board why the more restrictive standard is needed to
protect public health, safety or the environn&fit.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 0il Spill Prevention, Preparedness and Response:
1 The 311 program is administered by EPA Region 5 in coordination with the state of
Wisconsin.

1 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks>®®

1 State Department ofAgriculture, Trade and Consumer Protectioagulates all
aboveground storage tanks with a capacity of 110 gallons or greater and requires
approval of construction plan, registration, permitting, inspections and'fees.

1 State code authorizes cost recgvier spills and related damageState has a spill trust
fund for releases from aboveground storage tanks (Petroleum Environmental Cleanup

Fund Act) that expires on June 30, 2620.

04\is. Stat. Ann. section 281.01(18).

505\yjis. Stat. Annsection 23.32(1).

%08 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015), available at
https://www.aswm.orgdf_lib/state_summaries/status_and_trends_report_on_state wetland_programs_in_the_united_states_10
2015.pdf

07Wis. Stat. Ann. section 283.11(2).

%8 \is. Admin. Code NR section 1.52(3ittp://www.ncsl.org/research/environmemrid-naturalresources/statagency
authorityto-adoptmorestringentenvironmentaktandards.aspx

%09\is. Admin. Code Comm. chapter 10.
510
Id.
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401 Certification:
1 The state has authority to certify, conditionallytifg, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDES Program:

1 EPA hasapprovedhe state ofWisconsin to administer the NPDES permigtiprogram.
The state issues its permits through\iisconsin Department of Natural Resources
Wisconsin has an authorized NPDES permit program, pretreatment program, general
permits program, biosolids program, and is authorized to regulate federéikfst i

 EPA issues all NPDES permits on tribal lartfs.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
1 Has state authority to issue permits for dredged and fill activities in surface waters and
wetlands’**including isolated waters?>

57. WYOM ING

Definition of Waters of the State:
1 All surface and groundwater, including waters associated with wetlands, within the

state>!®

Definition of Wetlands:
1 Those areas in Wyoming having all three (3) essential characteristics: (A) Hydrophytic
vegetation{B) Hydric soils; and (C) Wetland hydrolog.

No Net Loss Goal for Wetlands:
f Does not have a no net loss goal for wetlafis.

Additional State Conditions and Requirements:
1 No limitations identified.

303 Water Quality Standards:
1 Has EPAapproved WQS.

311 Q0il Spill Prevention, Preparedness and Response:

*l\wis. Stat. Ann. sections 292.989.

S1I2EPA, State Program Authority, availablehgtps://www.epa.gov/npdes/npdssteprograminformation

S13EpA, Wisconsin NPDES Permits, availabléntips://www.epa.gov/npdgsermits/wisconsimpdespermits

1 wis. Stat. Ann. ck. 30, 31, section 281.36.

S15ELLI, 2013. State Constraints: Stdteposed Limitations on the Authority of Agencies to Regulate Waters Beyond the Scope
of the Federal Clean Water Act, availabldé#ips://www.eli.org/sites/default/files/gtiubs/d2304.pdf

18Wyo. Stat. Ann. section 351-103(c)(vi)

517 Wyo. Stat. Ann. section 351-103(c)(x)

518 ASWM, Status and Trends Report on State Wetland Programs in the United States (2015) availabl
https://www.aswm.org/pdf_lib/state_summaries/status_and_trends_report_on_state_wetland_programs_in_thmtesited

2015.pdf
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1 The 311 program is administered by EPA Region 8 in coordination with the state of
Wyoming.

1 State has adopted the Uniform Fire Code (NFPA 30 and 30A) for aboveground storage
tanks, administered by the Sidtire Marshal, including plan review.

i State requires notification to Wyoming Department of Environmental Quality for
aboveground storage tanks containing gasoline and diesel fuel. State also has specific
technical requirements for aboveground storag&d, including construction, secondary
containment, cathodic protection, overfill prevention (additional requirements for tanks >
100,000 gallons), and leak detection; for facilities with tanks of capacities of 100,000
gallons or greater, follow inspectioequirements in APl Standard 653.

1 Facilities with storage capacities greater than 1,320 gallons required to have a federal
SPCC plan filed with the state.

i State code authorizes cost recovery for spills and related danfigés does not have a
spill trustfund>*®

401 Certification:
1 The state has authority to certify, conditionally certify, waive review, or deny
certification of federal permits and licenses. Without certification or waiver the federal
agency cannot issue the permit or license.

402 NPDE3rogram:

1 EPA has approved the stateMidfyomingto administer the NPDES permitting program.
The state issues its permits through\wsoming Department of Environmental Quality.
Wyoming has an authorized NPDES permit program, general permits programs, and i
authorized to regulate federal facilities. Wyoming does not have an authorized biosolids
or pretreatment prograrf’

1 EPA issues all NPDES permits on tribal lartds.

404 Dredged and Fill Permitting:
1 Has not assumed the 404 program.
f Has state authority t@sue permits for dredged and fill activities in isolated waférs.
1 Relies on federal permitting authority and CWA section 401.

*9Wyo. Stat. Ann. section 351-901, 903.

S20EPA, State Program Authority, availablehgtps://www.epa.gov/npdes/npdssteprograminformation
S21EPA, Wyoming NPIES Permits, available attps://www.epa.gov/npdeggermits/wyomingnpdespermits
522020.0011.2 Wyo. Code R. section 2.
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Appendix B. Tribe-by-Tribe CWA Authorization

1. Overview

Tribesplay an important role in managing water resources\ahdreeligible,implementing

Clean Water Act (CWA) programs. This appendix provides a snapshot of the &uioemt

status offederallyrecognized tribesegarding CWA program@ncludingthe eligibility status of

a t streddneedt in a manner similar as des{@AS) statusind the approval status of their

water quality standardsjefinitions oftribal waters,andadditional information orribal codes,
ordinancestegulationsand/or policies that affeétwat er s of the reservatio

The U.S. Environmental Protection Agency (EPA) and the Department of the Army (Army)
(Athe agencieso) compil ed t hknewn frivafauhorittest i on t o
and to provide a picture of federal anithal regulatory management of watesources. For the

purpose of this snapshot, the agencies compiled information from mtiitgaleand federal

sources. Information on CWgection 303(cjvas drawn fromi h e  BEvEbAi'sSThe agencies

gathered information omibal water laws and progms throughribal agency website&€PA

websitesEPA regional staffand from information provided by tribes to the agend#dsut

one of the tribes with TAS for CWA section 303(c) water quality standards also have TAS for

CWA section 401 water qualigertification.

In determining wheréribes have the authority tegulate waters that are not federally

jurisdictional under the CWA, thagencies relied primarily otmibal codes, ordinanceand
regulations, identified through publicly available res@s: However, sontebes may

implement programs in nefiederally jurisdictional waters as directed by implementation
guidance and policies that may not be available innfoemation sourceasedby the agencies
This appendi x i s Ieaesrehdut mayoat inctutheehe angre universe & 6
tribal ordinances, programs, and definitions. Tribes may have ordinances, programs, or
definitions which are not included in this appendix. The agencies also acknowledge that because
the federal governnme generally implements CWA programs on tribal lands, the one exception
being where tribes have received TAS to administer for CWA section 303(c) water quality
standards or for CWA section 401 water quality certificateoreduced scope of CWA

jurisdiction will affect tribes differently than it will affect states. Many tribes may lack the
capacity to administer a tribal water program under tribal law, to create a program, or to expand
programs that currently exist. Other tribes may rely on the federafrgoeat for enforcement

of water quality violations.

Definitions fortribal waters including wetlands, were drawn from online directories of
regulatory titles and codes, and thus directly ftabal laws.Many tribes have also expressed to
the agencies imeetings and comments the cultural or spiritual significance of water to tribal
traditions, and the agencies have attempted to capture where tribes havéateatkenss ofhe
cultural or spiritual significance of wetlandad other aquatic resourceslieit tribal codes and

! Information on EPA approvalsforr i bes t o admini ster a water quality ste
t h o s e watar qublity sténdards is availablehtps://www.epa.gov/wgsech/epaactionstribal-waterquality-
standardsandcontacts
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ordinances, where such information was publicly availd@d&ny tribal definitions of wetlands
rely directly or indirectly on the federal regulatory definition of wetlands, as follows:

T AWetl ands are ar eas etllyaufacaar groundrwaterdtat ed or
frequency andlurationsufficient to support, and that under normal circumstances do
support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally include swamps, marthesg s, and Si mil ar

An earlier draft of tis assessmemtas shared witlribesfor corrections’ In order to ensure that

thetribal information isas accurate as possible, the agencies have been reviewing information

about CWArelatedtribal laws and programs since publishing Besource and Programmatic
Assessment for the Proposed Revi s&dudipef i ni ti o
information submitted in response t@fropo®d rule and information shared with the agencies

asa part of the tribal consultation procebke agencies have made recommended changes and
clarified their findings as appropriate in response to those comniéetsigencies hawwso

incorporated the latest and most accurate information of which theypkavee aware about

tribal waterlaws and programs intoithappendix.

The agencies also recognize that while some tribes may have authority to regulate tribal waters
under tribal law, they may not yet have established water programs to implemenitaldiawrs

and codes. Similarly, the agencies recognize that even if a tribe has established a permitting
program that is similar to CWA sections 402 or 404, that is not necessarily an indication that the
tribal progranparallels or regulates waters equerdito the geographic scope and range of
activities regulated under CWA secteo#02 o404,

2. Assiniboine and Sioux Tribes

303(c) Water Quality Standards
1 Found eligible to administer a water quality standards program (TAS) on August 29,
1996.
 Initial waterquality standards approved by the EPA on April 25, 2000.

401 Certification
1 Found eligible to administer a water quality certification program (TAS) on August
29, 1996.

233 CFR 328.3(c) and 40 CFR 2324 recodified in 2019); 33 CFR 328.3(c) and 40 CFR 120.2 (as codified in this

final rule).

% The agencies received responses to the draft assessmentyértnibds and six tribal organizations. These

responses can beund in the Step Two Proposed Rule docket atHHPAOW-201801430076, available at
https://www.regulations.gov/document?D=EPQ-OW-201801430 0 76 . As part of the tribe
River Bandof the Lake Superior Tribe of Chippewa Indians provided the agencies with a copy of their Wetland and
Watercourse Protection Ordinance.

* https://www.epa.gov/wgtech/waterquality-standardsegulationsassiniboineand siouxtribesfort-peckindian
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3. Bad River Band of Lake Superior Tribe of Chippewa Indians
Definition of Awetl andso
T AWel ando shall mean an area that is inund
caused by surface water or groundwater at a frequency and duration sufficient to
support, and that under normal circumstances does support, a prevalence of
vegetation typicallyadapted for life in aquatic or saturated soil conditions, commonly
known as hydrophytic vegetation, that satisfy the 1987 Corps of Engineers Wetland
Delineation Manual and subsequent revisions, guidance and updates
T AWetl ando means tedorsaturated attorneat theissrface causedd a
by surface water or groundwater at a frequency and duration sufficient to support, and
that under normal circumstances does support, a prevalence of vegetation typically
adapted for life in aquatic or saturatgoil conditions, commonly known as
hydrophytic vegetatiof.

Other Definitions

T AwWatercourseo shall mean any waterway, dr
pond or any body of surface water having definite banks, a bed and visible evidence
of a contined flow or continued occurrence of wafer.

T APr ot ect eshhll meantahyafthk dollowing

1. The following wetlands:

i. Wetlands contiguous to any lake, stream, river, pond, or other water
course, whether partially or entirely contained within the praiet

il. Wetlands, regardless of size, which are partially or entirely within five
hundred (500) feet of the ordinary high water mark unless any lake,
stream, river, pond, or other water course is determined by the Bad
River Natural Resources Department thatface and groundwater
hydrologic connection does not exist.

iii. Wetlands, regardless of size, which are not contiguous to any lake,
stream, river, pond or other watercourse, if the Bad River Natural
Resources Department determines the protection of thendesia
essential to the preservation of the natural resources of the Tribe from
pollution, impairment or destruction.

2. All wetlands which are two (2) or more acres in size, whether partially or
entirely contained within the project site.

3. Wetlands, regardlesH size, that protects critical natural resources from
pollution, impairment or destruction as determined by the Bad River Natural
Resources Department. In making this determination, the Bad River Natural
Resources Department must find one or more ofdath@wving functions or
values apply to the particular site:

i. It supports tribal, state or federally endangered or threatened plants,
fish or wildlife.

®>Bad River Reservation Wetland and Watercourse Protection Ordinance 323.4 (LL).
® Bad River Band of the Lake Superior TribeChippewa Indians Water Quality Standards (D) (43).
" Bad River Reservation Wetland and Watercourse Protection Ordinance 323.4 (kk).
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il. Itis determined to be a rare or uncommon wetland in the region.

iii. iii. It has rare or unique features.

iv. It supports Tribal rights for hunting, fishing, trapping, ricing, and
cultural and ceremonial/spiritual uses.

v. Itis used for scientific research.

vi. It provides water quality enhancement, flood flow alteration and/or
sediment stabilization.

4. Buffer areas adjacet any of the wetlands listed above or watercourses,
whether partially or entirely on the project site. Buffer areas or portions
thereof which are located within the project site shall be protected even if the
adjacent wetland or watercourse is not locatedhe project site. Buffer size
shall be a minimum of one hundred (100) feet surrounding open water
wetlands and top of fifteen percent (15%) slopes.

303(c) Water Quality Standards
1 Found eligible to administer a water quality standards program (TA®)ran26,
20009.
 Initial water quality standards approved by the EPA on September 21% 2011.

401 Certification

1 Found eligible to administer a water quality certification program (TAS) on June 26,
20009.

402 like and 404like Ordinance
1 The BadRiver ReservationNVetlandandWatercoursérotection Ordinance
establishes standards and procedures for the review and regulation of the use of
wetlands and watercourses, including issuing permits.
1 Except for those activities expressly permitted by ParagrapB,328hall be
unlawful for any person to do any of the following unless and until a permit is
obtained from the Bad River Natural Resources Department pursuant to this
ordinance. A permit is required for: ... (h) Constructing, extending or enlarging any
pipe, culvert, or open or closed drainage facility which discharges silt, sediment,
organic, or inorganic materials, chemicals, fertilizers, flammable liquids or other
pollutants to any lake, stream, protected wetland, or watercourse, except through a
retertion area, settling basin, or treatment facility designed to control and eliminate
the pollutant. The ordinance shall apply to all land 4% enever persons
requesting a permit are also subject to Federal permit requirements, the following
shall apply:
(a) Approvals under this section shall not relieve a person of the need to obtain a
permit from the U.S. Army Corps of Engineers or Environmental Protection
Agency, if required.

8 Bad River Reservation Wetland and Watercourse Protection Ordinancg@33.4
° https://www.epa.gov/wggech/waterguality-standardsegulationsbadriver-bandlake-superiorchippewatribe.
19 Bad River Reservation #fland and Watercourse Protection Ordina822.7.
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(b) Issuance of a permit by the U.S. Army Corps of Engineers or Environmental
Protectiomn Agency shall not relieve a person of the need to obtain approval under
this ordinance, if applicable?:.

Statements of cultural or spiritual significance of wetlands:

1 Intheir natural state, wetlands provide important tribal/public benefits and e@logic
functions. They provide habitat areas for fish, wildlife, and vegetation, water quality
maintenance and pollution control, flood control, shoreline erosion control, natural
resource education, scientific study, open space, recreation opportunities,
environmental niches, and most importantly the traditional, cultural, and spiritual
aspects of our heritadé

4, Big Pine Paiute Tribe

303(c) Water Quality Standards
1 Found elgible to administer a water quality standards program (TAS) on October 24,
2005.
 Initial wate quality standards approved by the EPA on January 24,2006.

401 Certification

1 Found eligible to administer a water quality certification program (TAS) on October
24, 2005.

Other Novel Protections:

1 The tribe has water quality standards for wetlaAdlsivetlands shall be free from
substances attributable to wastewater or other discharges that produce adverse
physiological responses in humans, animals, or plants; or which lead to the presence
of undesirable or nuisance aquatic life. All wetlands dbeafiree from activities that
would substantially impair the biological community as it naturally occurs due to
physical, chemical and hydrologic proces¥es.

5. Bishop Paiute Tribe

Definition of Awaters of the reservationbo
1 A Velter or watedsmeans any water, gace or underground located on or running
through the Reservatidn.

Other Definitions
1 APollutand means any substance that will alter the quality of the waters of
reservatiort®

4, at 323.5only relevant portions cited)

21d. at 323.2.

13 https://www.epa.gov/wgtech/waterquality-standardsegulationsbig-pine-paiutetribe-owensvalley.
4 Big Pine Paiute Tribe Water Quality Standards Section VI.j. November 2005. Available at:
https://www.epa.gov/sites/production/files/2012/documents/bigpin&ibe. pdf

15 Bishop Paiute Tribe, Ordinance No.-97, Water Pollutants, 2(FAvailable at:
https://www.epa.gov/sites/production/files/2012/documents/bigpin&ibe.pdf
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303(c) Water Quality Standards
1 Found eligble to administer a water quality standards program (TAS) on April 11,
2006.
 Initial waterquality standards approved by the EPA on August 15, 2008.

401 Certification
1 Found eligible to administer a water quality certification program (TAS) on April 11,
2006.

402like and 404like Ordinance
T No person shall discharge any pollutant into the waters of the Reser¥ation

6. Blackfeet Tribe

Definition of Areservation waterso
1 (1) All naturally occurring bodies of water within the exterior boundaries of the

Blackfeet Reservation regardless of alteration by man, including but not limited to
lakes, riversreservoirsstreamsintermittent stream&phemeral streamsjudflats,
wetlands, springs, sloughs, potholesnds.groundwater, ephemeral drainages,
irrigation reurn water that flows into a naturally occurring body of water, tributaries
of waters identified above, includiramy bodies of water classifiablefags r i b a |
w a t aindertbe Blackfeet Tribe Surface Water Quality Standards and
Antidegradation Policy?

Def i niti on of Awetl ando
1 fAWetland means those areas that are inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapliéel ifor
saturated soil conditions. Wetlands include but are not limited to mudflats, seeps,
swamps, marshes, bogs, potholes and other similar?reas

Other Definitions
1T A"nAquatic | andso means all Reservation | an
within a wetland and associated riparian lands. Aquatic lands include lands overlying
groundwater that borders or underlies perennial and intermittent streams.
1 "nDi schargeo means the accidental or inten
emitting, emptyig, injecting or dumping of waste or a hazardous substance into
surface water bodies and groundwater aquifers of the Fribe.

%1d. at 2(D).

17 hitps://www.epa.gov/wgtech/waterguality-standardsegulationsbishoppaiutetribe-ca

18 Bishop Paiute Tribe, Ordinance No.-27, Section 3 ProhibitedDischarges

19 Blackfeet Tribe Aquatic Lands Protection Ordinance No. 117 Article Ill. Available at:
Dottp://www.blackfeetenvironmental.com/ordinanﬁEQRDlNANCE 117 FINAL VERSION (21-2019).pdf
a1

2|d.
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T APoll utiono means the contamination or
biological properties of land, water or aimciuding a change in temperature, taste,
color, turbidity or odor, or such discharge of any liquid, gaseous, solid, radioactive or
other substance onto the land or into the water or air that will, or is likely to, create a
nuisance or render such land, grabr air harmful, detrimental or injurious to the
public health, safety or welfare, or harmful, detrimental or injurious to domestic,
commercial, industrial, agricultural, recreational or other beneficial uses, or to
livestock, wildlife, birds, fish or dter aquatic lifeé>

1 fAProjecdb means any physical alteration of aquatic lands, or any adiiataffects
or may affectiquatic lands oany associated upland bufféfs.

303(c) Water Quality Standards
i FounngeIigibIe to administer a water quality standardgram (TAS) on May 2,
2012:
1 [Initial water quality standards have not yet been approved by the EPA.

401 Certification
1 Found eligible to administer a water quality certification program (TANlayn 2,
2012

404like Ordinance

1 No personcorporation, asociation or other entity of any kind shafidertake a
project on the Blackfeet Reservation within any aquatic lands as defined in this
Ordinance, or that may affect any aquatic lands, without applying for and being
granted a permit by the Director of the Blackfeet Environmedtfide.?

1 TheDirector shall evaluate, in consultation with technical staff, the following (but not
limited to) effects in connection with an application: (1) the impacts of any dredge or
fill activities; (2) impacts to water quality; (3) any impact to water quanty; (
creation or change of flow patterns, currents, and/or turbidity of any Reservation
waters resulting from the project; (5) disruption of life cycles, seasonal uses, and
populations of fish, aquatic animals, wildlife, and plant life existent on or depende
on Reservation waters, aquatic and riparian landsf (6¢ iapplication is for a
permanent structure, whether the structure will be designed and constructed in a
manner to assure permanen@ whether the project will pass reasonably
anticipated wadr flows, currentsor fluctuations in surface water elevations without
creating erosion or siltation upstream, downstreamat the project locatiqrf8) an
assessment of cumulative impaetad (9) ay other pertinent project effects

7. Blue Lake Rancheia

BN

Definition of Afwaters of the tribeo

B .

2.

% https://www.epa.gov/iwgtech/watemquality-standardsegulationsblackfeettribe.
% Blackfeet Tribe Aquatic Lands Protection Ordinance No. 117 section 4.1.
271d. at section 4.4.
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1 A Vdteror w anteans amypwater, surface or underground, located on or running
throughthe Rancheria or other territory over which the Tribe has Jurisdiction

Definition of Awetl andso

1 A Wtland means land transiti@l between terrestrial andwagic systems where the
water take is usually at or near the surface or the land is covered by shallow water.
For the purposes of th@@rdinance wetlands must have one or more of the following
three attributes: 1) At least pedically, the land supports predominantly
hydrophytes; 2) the substrate is predominantly undrained hydric soil; and/or 3) the
substrate is nonsoil and is saturated with water or covered by shallow waters at some
time during the growing season of eachry@ae term for wetlands as used in this
Ordinance is drawn from the U.S. Fish and Wildlife publication tifietassification
of Wetlands and Deepwater Habitats of the United Stadiesed December, 1979.
Where clarification of the term wetland is needib@ explanation in this publication,
as amaded from time to time, shall be controllifY

Other Definitions

T aFil | material 6 means soil, rocks, sand,
displaces soil or water or reduces water retention patenti
T APoll utantodo means any substance that wil/l

Lake Rancheria or other territory over which the Tribe has jurisdiction.

402 like and 404like Ordinance
1 Prohibited Activities:
o No person shall discharge any padlot into the waters or wetlands of the
Rancheria or other territory over which the Tribe has jurisdiction.
0 Except as otherwise provided by this ordinance or a permit obtained from the U.S.
Army Corps of Engineers, a person shall dgtDeposit or permithte placing of
fill material in a wetland within the Rancheria of other territory over which the
Tribe hagurisdiction; 2) Dredge, remove, or permit the removal of soil or
minerals from a wetland within the Rancheria or other territory over which the
Tribe has jurisdiction; 3) Drain surface water from a wetland; 4) Alter in any way
the hydrology of, or drainage to, a wetlands5pAlter in any way the quéles of
a wetland that create the conditdhat allowthewetland to exist.
o If federal law, includng rules of the U.S. Army Corps of Engineers, wouldall
the issuance of a permit for activities described insedtion (b), the Tribal EPA
has the authority to prohibit such activity to protect the health and safety of the
wetland, the wetland habitaand/or any plant life or wildlife relying on the
wetland for survivaf®

% Blue Lake Rancheria Wat@uality Ordinanc@7-2000 Sectior2(h). Available atttps://bluelakerancheria
nsn.gov/wpcontent/uploads/2017/07/@0.pdt

21d. at Sectior2(i).

%01d. at Sectiond.
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8. Cabazon Band of Mission Indians

303(c) Water Quality Standards
1 Application under review; notice issuédne 5, 2018EPA provides notice to
appropriate governmental entities andltieal public when a tribal application for
TAS is ready for review. The notice generally provides 30 days to receive comments
on the tribeds *assertion of authority.

401 Certification
91 Application under review; notice issuédne 5, 2018 PA provides note to
appropriate governmental entities and the local public when a tribal application for
TAS is ready for review. The notice generally provides 30 days to receive comments
on the tribeds assertion of authority.

0. Cherokee Nation

Definition e fNdatwaadmea s of th
1 fWaters of the Natiobhmeans all streams, lakes, ponds, marshes, wetlands,

watercourses, waterways, wells, springs, irrigation systems, drainage systems, storm
sewers and all other bodies or accumulations of water, surface and underground,
naturd or artificial, public or private, which are contained within, flow through, or
border upon Cherokee Nation or any portion thereof, and shall include under all
circumstances waters which are contained within the boundaries of, flow through or
border uporthis Nation or any portion there®

Other Definitions
T APollutanto includes but is not I imited t
residue, medical waste, sewage, garbage, sewage sludge, munitions, chemicals,
chemical wastes, biological materiaiadioactive materials, heat, wrecked or
discarded equipment, rock, sand, cellar dirt, and industrial, municipal, and
agribusiness waste.

402-like and 404like Ordinance

1 Authorities. The Commission may establish, implement and enforce programs and
requiremats that cover any potential or actual source of pollution and any activity,
including but not limited to: JIpoint source discharges, land application of wastes or
chemicals, surface impoundmerdaad other facilities for treatment, storage or
disposal ofvastewater, animal wastes or sludgeg@undwater, wells, underground
injection control, underground and aboveground storage,tanéipelines; 3
drinking water, water use, dap@shd hydrologic modifications;)4tormwater,
nonpoint source pollutigrand best management practicesyater quality, water
guality standardsand certifications, wetlands, protection of instream flamd water
planning; § air quality, source controls and emission standards, and noxious odors or

31 hitps://www.epa.gov/wgsech/epaactionstribal-waterquality-standardsand-contacts
32 Cherokee Nation Cod@&jtle 27Environmental QualitySection201 (14) Updated May 29, 2019. Available at
https://attorneygeneral.cherokee.org/media/5upcrg3jAseeadchabldull -codepdf.
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gases; Ystorage, facity siting, treatment, disposalnd transportation of hazardous
waste, solid waste, pesticides, toxic substarares$ other pollutants;)&redge and

fill, mining, oil and gas extractigrand forestry practices) @nvironmental

assessments, revieyadimpact statements; lthspections, sampling, compliance,
enforcementand administrative hearings;)lihdoor air quality, asbestos, lehdsed
paint, radopand required disclosures and remediation of habitable structures
contaminated or rendered dangesdy manufacturing of illegal drugs, other

chemicals or harmful materials; lj2rotection or regulation of fish and wildlife; and

13) any program or activity conducted in cooperation with or funded by federal, state,
local, or tribal government®’

10. Cheyenne and Arapaho Tribes

402like and 404like Ordinance
1 Waters Offense: (a) It shall be unlawful to: (1) Interfere with or alter the flow of

water in any stream, river, or ditch, without lawful authority to do so, or a permit
from the Tribes, and in glation of the right of any other person; or (2) Knowingly
break, injure, alter or destroy any bridge, dam, levee, embankment, reservoir, water
tank, water line, or other structure intended to create hydraulic power or pressure or
direct the flow of watenyvithout lawful authority to do so; or (3) Pollute or befoul any
water in any of the following ways: (i) construct or maintain a corral, sheep pen, goat
pen, stable, pig pen, chicken coop, or other offensive yard or outhouse where the
waste or drainage thefrom shall flow directly into the waters of any stream, well,
spring, or source of water used for domestic purposes; or (ii) deposit, pile, unload or
leave any manure heap, rubbish, or the carcass of any dead animal where the waste or
drainage therefromwill flow directly into the waters of any stream, well, spring or
source of water used for domestic purposes; or (iii) construct, establish, or maintain
any corral, yard, vat, pond, camp, or bedding place for the shearing, dipping,
washing, storing, herdgy holding or keeping of livestock in such proximity to a
stream, or other source of water used for domestic purposes or which flows through a
city or town, so that the waste, refuse or filth therefrom find their way into said source
of water; or (iv) knowngly cause or allow any substance harmful or potentially
harmful to human life to enter into a source of water used for domestic purposes. (b)
A water offense shall be punishable by a fine not to exceed Two Hundred Fifty
Dollars ($250.00), or by a term mhprisonment in the Tribal jail not to exceed three
months, or botf*

11. Citizen Potawatomi Nation

402like and 404like Ordinance

1 Waters Offense. (A) It is unlawful to: (1) Interfere with or alter the flow of water in
any stream, river, or ditch, in violati of the right of any other person; or, (2)

33 Cherokee Nation Environmental Quality Co8egction204
34 CheyenneArapahoTribes of Oklahoma Law and Ordéode, Title 2, Subpart,[Section 566. Available at:
https://www.naf.org/nill/codes/cheyaracode/offenses.htmi
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Knowingly break, injure, alteor destroy any bridge, dam, levee, embankment,
reservoir, water tank, water line, or other structure intended to create hydraulic power
or pressure to direct the flow of water; @) Pollute or befoul any water in the
following ways: (a) construct or maintain a corral, sheep pen, goat pen, stable, pig
pen, chicken coop, or other offensive yard or outhouse where the waste or drainage
there from shall flow directly into the watesany stream, well, spring, or source of
water used for domestic purposes; or, (b) Deposit, pile, unload or leave any manure
heap, rubbish, or the carcass of any dead animal where the waste or drainage there
from will flow directly into the waters of angtream, well, spring or source of water
used for domestic purpose; or, (c) Knowingly cause or allow any substance harmful
or potentially harmful to human life to enter into a source of water used for domestic
purposes. (B) Section 42169 is punishable biine up to Three Thousand Dollars
($3,000.00), or imprisonment up to Six (6) months, or Bbth.

12. Coeur D6Al ene Tri be

Definition of fAReservation water so
1 fReservatiorwater® or fiCoeur @Alene Reservatiowaters" includes lakes, rivers,
ponds, streams (inding intermittent and ephemeral streams), wetlands, and all
other surface waters and water courses within the exterior boundaries of the 1894
Coeur dAlene Reservation. These waters are portrayed in Map Attachtents
through 4 hereto and referred to therasfiReservation Waters®

Definition of fAwetl ando
1 AWetland means any area that is inundated or saturated by surface or ground water at
a frequency and duration sufficient to support, and that undetahoircumstances
does support, a prevalence of viagien typically adapted for life in saturated soill
conditions. Wetlands generally include swamps, marshes, bogs, and simildf areas.

Other Definitions

1 APemito means a document issued pursuant to tribal code or federal laws (such as
NPDES, CWA, Section 40 CWA, Section 404) specifying the waste treatment and
control requirements and waste discharge conditfons.

1 #APollutandincludes dredged spoil, solid waste, incinerator residue, filter backwash,
sewage, garbage, sewage sludge, munitions, chemical wastegical materials,
radioactive materials (except those regulated under the Atomic Energy Act of 1954,
as amended (42 U.S.C. 204tlseq)), heat, wrecked or discarded equipment, rock,

35 Citizen Potawatomi Nation Trib&riminal Code Title 12, Section12-5-169. Available at:
https://www.potawatomi.org/images/court%20codes/Title%2012%20CRIMINAL%200FFENSES%20AND%20PU
NISHMENT.pdf.

¥Coeur avatar QeatiyeStandards for Approved Surface Waters Section 2. 2010. Available at
?}tps://www.epa.qov/sites/production/fiIes/ZOOZ/documentslquoeurdalene.pdf

#lq
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sand, cellar dirt and industrial, municipal, and agricultural wdistharged into
water>®

1 APoint sourcé means any discernible, confined and discrete conveyance, including,
but not limited to, any pipe, ditch, channel, sewer, tunnel, conduit, well, discrete
fissure, container, concentrated animal feeding operatioresselor other floating
craft, from which pollutants are or may be dischartled.

1 fReservation TAS Watedor ACoeur dAlene Reservation TAS Watérmeans
waters that are a distinct yet connected sethof thefiReservation Wateosand for
which EPA has expressly approved the Water Quality Stasttardpproved
Surface Waters of the CoeuiAdene Tribe under section 303 of the CWA and
affirmed the Tribes authority to set water quality standards under section 518(e) of
the CWA. Thes waters are portrayed in Map Atteaents 1through4 hereto and
referred to therein a#Reservation TAS WateSEPAG approval of the Trilis water
guality standards and corrhiation of the Tribé& authority to regulate water quality
on these waters doest in any way release the Coe@Akkne Tribds claim to sole
authority to regulate all Coeutene Reservation Waters and all Disputed Waters.

303(c) Water Quality Standards
i Foun?zeligible to administer a water quality standards program (TAS) orsAbgu
2005.
1 [Initial water quality standards were approved by EPA on June 12, 2014.

401 Certification
1 Found eligible to administer a water quality certification program (TASAugust 5,
2006.

Statements of cultural or spiritual significance of wagsiources

1 The purposes of these water quality standards are to restore, maintain and protect the
chemical, physical, biological, and cultural integrity of Coédehe Reservation
TAS Waters; to promote the health, sbeialfare, and economic welleingof the
Coeur dAlene Tribe, its people, and all the residents of the Co@\lede
Reservation; to achieve a level of water quality that provides for all cultural uses of
the water, the protection and propagation of fish and wildlife, for recreation onand
the water, and all existing and designated uses of the water; to promote the holistic
watershed approach to management of Reservation TAS Waters of the &dene d
Tribe; to provide for the protection of threatened and endangered species and to
provide necessary guidance for the protection and/or maintenance of water quality
throughout Reservation TAS watéfs.

T I'n the tribebés water quality standards,
fi altural water use which means those water uses necessaguport and maintain
the way ofiife of the Coeur @Alene People including, but not limited to: use for

¥d.

“Old.

“ld.

“2 https://www.epa.gov/wgtech/watemuality-standardsegulationscoeurdalenetribe-indians
“3 Coeur @AleneWater Qualtiy Standards Section 1(3).

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 100


https://www.epa.gov/wqs-tech/water-quality-standards-regulations-coeur-dalene-tribe-indians

sufficient flow for fish survival, and wildlife needs, and preservation of habitat for
berries, roots, medicines and other vegetation significahetgalues of the Coeur
d'Alene People. Cultural water uses also include ceremonial activities involving
Native American spiritual and cultural practices which may involve intimate contact
with water and consumption of water. This shall include usesvatterbody to fulfill
cultural, traditional, spiritual, or religious needs of the Co@atethe Tribe, as
approved by the Coeutdlene Tribe**

Other Novel Protections
1 The tribe has water quality standards for wetlatisAll wetlands which are

consideredReservation TAS Waters, and which are not constructed wetlands, shall be
subject to the Narrativer@eria (section 5), Antidegradation (section 6), and
Narrative Toxic Substances Criterion (section 7(1)) provisions within this chapter. (2)
Water qualityin wetlands which are considered Reservation TAS Waters shall be
maintained at naturally occurring levels, within the natural range of variation for the
individual wetland. (3) Physical and biological characteristics shall be maintained and
protected by:g) Maintaining hydrological conditions, including hydroperiod,
hydrodynamics, and natural water temperature variations; (b) Maintaining the natural
hydrophytic vegetation; and (c) Maintaining substrate characteristics necessary to
support existing and degiated uses. (4) Wetlands shall not be used in lieu of
stoomwater treatment, except as specified by number 7, below. Stormwater shall be
treated before discharge to a wetland. (5) Point and nonpoint sources of pollution
shall not cause destruction or immaént of wetlands except where authorized under
section 404 of the CWA. (6) Wetlands shall not be used as repositories or treatment
systems for wastes from human sources, except as specified by number 7, below. (7)
Wetlands intentionally created from naretland sites for the sole purpose of
wastewater or storm water treatment (constructed wetlands) are not considered
"Reservation TAS Waters" and are not subject to the provisions of this s&ction.

13. Confederated Salish and Kootenai Tribes

Definitiablef wabhavisg
1 ANavigable watedmeanshte south part of Flathead Lake, being the portion of the
Lake located within the exterior boundaries of the Reservatiopgiten of
Flathead River located within the outerunbdaries of the Reservation, and aleit
lakes, reservoirs, ponds, rivers, streams and bodies of water which are in fact and are
located within the outer boundaries of the Reservéfion

Definition of Areservation waterso
1 AReservation water tneans: (1) All naturally occurring bodies of watgéth the
exterior boundaries of the Reservation regardless of alteration by man, including but

**1d. at Section 2.

*1d. at Section 10.

“° Confederated Salish and Kootenai Trils#reline Protection Ordinand®rdinance No64(A), Section 2(e);
Confederated Salish and Kootenai Tribes Shoreline Protection Regulatiapger2.25 Available at:
http://csktnrd.org/component/rsfiles/download?path=Regulations%2BApplications%252FOrdinance%2B64a.pdf
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not limited to lakes, rivers, streams (including intermittent streams) mudflats,
wetlands, sloughs, potholemnd ponds from which fish and wildlife are or cobtzl
taken, but does not include wholly manmade water bodies. (2) Tributaries of waters
identified in subpart (1) above; (3) Wetlands adjacent to Reservation Waters

Definition of Awetl andso

1 AWetland® means \aterland interface areas which are inundatgaurface and/or
ground waters at the frequency and duration of time periods sofficiestablish,
and under natural conditions, support a prevalence of vegetation typically adapted for
life in saturated soil conditions. Wetlands generally includealaihot limited to:
swamps, marshes, bogs and singlegas. Wetland areas may be separated from the
main body of water by maintaining barriers or natural béfms.

T A"Wetl andsodo means those areas that are i nu
groundwater at &equency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions. Wetlands generally include but are not limited to swamp,
marshes, bogs and slar areas’’

Other Definitions
T "Aquatic |l andso means all | and below the
Reservation water body.
T ADi scharge of dredged material 6 means any
materials into Reservation waters or on aquatid$avhether through direct
placement or by secondary means such as runoff, slumping or overflow from a
disposal sité’

T AaDi scharge of fill mat erial 0O means any ad
Reservation waters or onto aquatic larfds.
1T ADrednge@ri al 0 means materi al that 11 s exce

aquatic lands?
1 fDredging means the process of excavating material from the lake bottom and
thereby lowering the elevation of a portion of the lake bottom. Thisshall include the
process of extending the lake area landward by excavating material from the
lakeshore protection area and thereby lowering the elevation of that portion of the
lake>*
T AaFi || mat eri al 0 means any materi al used f
waters withdry land or dredged materi&l.

" Confederated Salish and KootenaibEsAquatic LandsConservatiorOrdinance Ordinance No. 8A, Partlll
Sectionl.m; Confederated Salish and Kootenai Tridegiatic Lands Conservation OrdinarRegulationsPart I,
Section 1.4(0). Both available &ittp://www.csktnrd.org/component/rsfiles/download?path=EP%252F87areg.pdf
“8 Shoreline ProtectioRegulations Chapter.43

9 Aquatic LandsConservatiorOrdinancePartlll Sectionl.p.

01d. at Part Il Sectio 1.c.

*L1d. at Part Il Section 1.e.

*21d. at Part Il Section 1.f.

31d. at Part Il Section 1.1.

** Shoreline ProtectioRegulationsChapter2.11

% Aquatic Lands Conservation Ordinance Part I1l Sectibn 1.
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1 AFillingd means therocess of discharging material onto a lake bottom and thereby
raising the elevation of a portion of the lake bottom. This shall include the elimination
of an aquatic environment or wetland environmengxignding the dry land area into
such aquatic or wetland ar&a.

1 fAPermib means alocument issued by the Tribes verifying compliance with the
requirements and provisions of these regulatfdns

T AProjecto means a physi cabk,ordRkesereatioat i on of
waters, not otherwise exempted by this Ordinance or implementing regulations,
which has the potential to cause a material change in the condition of such lands or
water in contravention of the policy of this Ordinance, and includes bot isnited
to dredging, filling, unregulated access detrimental to aquatic lands, irrigation
diversions and returns, drainage ditches and construction on aquatic lands, and
furthermore, includes maintenance or repair involving any of the above acfiVities

T A"Shoreline protection areado means the are
that portion of the Flathead Lake which is located within the exterior boundaries of
the Flathead Reservatioh.

303(c) Water Quality Standards
i Foungjoeligible to administenaater quality standards program (TAS) on March 1,
1995.
1 [Initial water quality standards were approved by EPA on March 18, 1996.

401 Certification
1 Found eligible to administer a water quality certification program (TAYlarch 1,
1995

404like Ordinances and Associated Regulations
1 It shall be prohibited, after the effective date of this Ordinance, for any gerson
(1) to make or cause to be made, on the bed or banks of any navigable water below
high water mark, any fill or deposit of rock, eaghnd, soil, gravel, shells or
other materials, or refuse matter of any kind or description, whether for the
purpose of constructing a landfill or other structure (other than a structure
referred to in Section 4 of this Ordinance), or otherwise; and

(2) todredge, or otherwise remove or displace by any means soil, sand, gravel,
shells or other material, whether or not of intrinsic value, from the bed or banks
of any navigable water below high water mark except that which has been
identified from inspectiotby authorized staff as normal or abnormal
accumulation of silt, sand or gravel behind existing structure. If at which time
of identification, it is determined that removal of said accumulation would not

% Shoreline ProtectioRegulationsChapter2.13

°"|d. at ChapteR.26

%8 Aquatic Lands Conservation Ordinance Part I1l Sectitn 1.

%9 Shoreline ProtectioRegulations Chapter 2.35.

%0 https://www.epa.gov/wgtech/waterquality-standardsegulationsconfederatedalishandkootenaitribes
flathead
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cause significant damage to the lake or lakebedtiane will be granted at
the discretion of the Shoreline Protection Bodrd.

1 Any fill or deposit of the type referred to in subsection (a)(1) of this section which
was made prior to and is in existence on the effective date of this Ordinance is hereby
dedared to be unlawful, and, not later than six months following the effective date of
this Ordinance, the person who made such fill or deposit or caused such fill or deposit
to be made, or the successor in interest of the property, riparian to the navigable
water, to which such fill or deposit abuts, or the person maintaining such fill or
deposit on the effective date of this Ordinance, or any or all of them, shall remove
such fill or deposit and return the land underlying such fill or deposit to its drigina
condition:Provided that, upon application submitted to the Tribal Council by any
such person, the Tribal Council may grant a variance with respect to any such fill or
deposit, exempting the fill or deposit from the application of this subsectiomifb), i
determines that the removal of the fill or deposit would be more harmful to the
environment than leaving the fill or deposit in plaéeovided furtherthat the
granting of any such variance shall not prevent the Tribal Council from terminating
the @ame at a later time upon reaching a different determination and requiring the
person to comply with the provisions of this subsection (b) within three months after
receiving notification of such termination from the Tribal Couffcil.

1 These regulations arel@pted under the authority of Tribal Ordinance 64A (Revised),
which authorizes the adoption of regulations regarding the issuance or denial of
permits for work in navigable waters withinthe Tdbe j ur i sdi ct i on,
done on the bed and bankddve mean annual high water mark of all navigable
waters within the exterior boundaries of the Flathead Resenfation.

1 Itis the policy of the Tribal Council to prevent the degradation of Reservation waters
and aquatic lands by regulating construction aiaifegion of projects upon aquatic
lands whenever such project may cause erosion, sedimentation, or other disturbances
adversely affecting the quality of Reservation waters and aquaticands.

1 Permit Required. a. No work may commence on a project untiepmnsible person
has been issued a permit for the project. b. All work on a project shall be conducted
pursuant to the terms and conditions of the project permit. c. A permit shall be
prominently displayed at the project site for the duration of cortgtruactivities and
for two weeks thereaftér,

1 These regulations in no manner supersede or negate the necessity of obtaining other
permits as may be required by federal or Tribal agencies with jurisdiction over a
project. Where any provision of these riagions imposes more stringent regulations,
requirements or limitations than imposed or required by any other applicable
regulation, resolution, ordinance or statute, these regulations shall §overn.

®1 Shoreline Protection Ordinance Sectiga)3

®21d. at Section 3(b).

% Shoreline ProtectioRegulationsChapterl.2.

8 AquaticLands Protection Ordinance Part Il Section 2.

®d. at Part IV Section 1.

% Regulations for the Aquatic Lands Conservation Ordinance Part 1 Section 1.3.
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14. Confederated Tribes of the Chehalis Reservation

Defintion of dAwaters of the tribebo
1 ASurface waters of the Chehalis Indian Tdbeludes rivers, ponds, tributaries,
creeks, streams, inland waters, wetlands and all other surface waters and water
courses on land within the Chehalis Reservation.

Other Definitims
1T APermitdo means a document specifying the
and waste discharge conditiotis.

303(c) Water Quality Standards
i Founglgeligible to administer a water quality standards program (TAS) on March 7,
1995.
1 [Initial water qually standards were approved by EPA on February 3, 1997.

401 Certification
1 Found eligible to administer a water quality certification program (TAS\larch 7,

1995

Statements of cultural or spiritual significance of water resources
T I'n the tribebés water quality standards, t
Aceremonial and Religious water use, 0 Wwhi

Native Anerican spiritual and cultur@ractices which involve primary (direct) and
secondry contact with watef’

15. Confederated Tribes of the Colville Reservation

Definition of Afwaters of the reservationo
T AWaters of the Reservationo means al l | ak
underground waters, salt waters, and all other surfater, groundwater and
watercourses located within the Colville Indian Reservdtion.

Definition of #Awetl andso
T AWetl andsd means areas that contain hydr.i
surface water or ground water at a frequency and duratfbciesot to support, and
that under normal circumstances do support, a prevalence of vegetation typically
adapted for life in saturated soil conditions. Wetlands generally include swamps,
marshes, bogs, and those artificial wetlands intentionally creatednfonwetland
areas to mitigate for the conversion of wetlands that are approved by the Tribes or the

67 Confederated Tribes of tighehalisReservation Water Quality Standards Section 2(29). Available at
https://www.epa.gov/sites/production/files/2812/documents/confederatéiibeschehalis.pdf

% d. at Section 2(22).

% https://www.epa.gov/wgtech/waterquality-standardsegulationsconfederatedribes chehalisreservation
O Confederated Tribes of ti&hehalisReservation Water Quality Standards Section 2(7).

"L Confederated Tribes of Colville Reservation Code, Titl€apter 45 OnSite Wastewater Treatment and
Disposal Section4-5-4 (sg. Available athttps://www.cctcbc.com/currentode!
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federal government. Wetlands do not include-trdyal and norfederally approved
artificial wetlands intentionally created from nonwetland sites, imatudut not
limited to, irrigation and drainage ditches, grssd swales, canals, detention
facilities, wastewater treatment facilities, farm ponds, and landscape amenities, and
those wetlands created after January 1, 1997, that were unintentionaigdce a
result of the construction of a road, street, or high{fay.

1T AWetl andod means those areas, which wunder
the following criteria: saturated surface conditions or open water present during a
significant portionof the year; hydric soils; a prevalence of vegetation adapted to
saturated soils. Swamps, marshes, bogs, wet meadows, and ponds typically are
Wetlan%s. For the purposes of this Chapter, wetlands are considered to be natural
waters.

Other Definitions
1T "Agg@gate development 0 means the excavati

aggregate, including the removal of vegetation and overburden necessary to expose

the aggregate. Prospecting and exploration activities shall be included within the

meaning of this term aen the removal of geologic sample materials exceeds a

cumulative total in excess of one ton. Aggregate development shall exclude

excavations or grading used primarily forsite construction and esite road

construction and maintenan€e.

ADr edginstheremoeabof bed material.

AFill material o means material placed in

Reservation where the material has the effect of: (1) Replacing any portion of a

natural water with dry land; or (2) Changing the bottom elevati@ny portion of a

natural water. Examples of such fill material include, but are not limited to: rock,

sand, soil, clay, plastics, construction debris, wood chips, overburden from mining or

other excavation activities, and materials used to create rcyuse or infrastructure

in natural waters within the Colville Reservation. The term fill material does not

include trash or garbad®.

T APermitd means a document iissued by a pub
and control requirements and wastsctiarge conditionS.

T APermitdo means any form of permission regqg
other tribal regulation prior to undertaking activity within shoreline areas, including
shoreline development permits, variances, conditional use pepenitsits for oil or
natural gas exploration activities, permission which may be required for selective
commercial timber harvesting, livestock grazing, and shoreline exemptions.

T APollutanto includes but is nownbste] i mited t
incinerator residue, sewage, sewage and industrial sludge, garbage and trash,

= =

2|d. at Chapter 4.5 Shoreline Management, Sectiod%4 (bbb).

31d. at Chapter 9 Hydraulics Project, Section83 (nn).

1d. at Chapter % Aggregate Development & Reclamation Act, Sectief2 (b).
>d. at Chapter @ Hydraulics Project, Section8t3 (q).

°|d. at Chapter @ Hydraulics Project, Section93 (r).

"|d. at Chapter 8 Water Quality Standards, Sectioi4 (0).

81d. at Chapter 45 Shoreline Management, Sectiorl 4 (gg).
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chemical waste, biological nutrient, biological material, radioactive material, heat,
discarded equipment, material and plant matter, rock, sand, gravel, mine tailings,
discarded containers, and all other industrial, municipal or agricultural #aste.
M AiShoreline Areaso means all surface water
reservoirs, streams, and wetlands, and underlying lands, lands extending landward for
two hunded feet in all directions as measured on a horizontal plan from the ordinary
high water mark or wetland, and in addition shall include yi€4 floodplaing®
f AWatercoursed means any portion Jd¥ a chan

303(c) Water Quitly Standards
i Foungjzeligible to administer a water quality standards program (TAS) on May 2,
2018
1 [Initial water quality standards were promulgated by EPA on July 6, 1989.

401 Certification

1 Found eligible to administer a water quality certification paog(TAS) onMay 2,
2018

402-like Ordinance®

1 (a) No person shall discharge any waste from a point source into Reservation waters
without having first obtained a permit from either the BPA [sic] or the Department, as
applicable. (b) The Department mayiaihigh the issuance of regulatory permits,
directives, and orders, control miscellaneous waste discharge not covered by section
4-8-9(a)®*

f UndertheFor est Practi ces Cthefglawegisiocludeddsa t r i b e
Class Il Forest Practice foperations that are deemed to have some potential for
damaging a Reservation resource or the health, safety, or welfare of the Reservation
population and that require an applicati(@): Groundbased or hand application of
chemical$?®

1 UndertheForestPrat i ces Chapt e rtheddllowindgigincludeddsa 6 s ¢ 0
Class IV Forest Practice for operations that are deemed to have potential for a
significant effect on Reservation resources or the health, safety or welfare of the
Reservation population drthat require an application: (2) Any aerial application of
chemicals, or use of a pesticide under an experimental use permit granted under the
authority of the Federal Insecticide, Fungicide, and Rodenticid&Act.

1 The use of herbicides and pesticidedIdi@prohibited to remove noxious plants in
streams, lakes and wetland areas except where no reasonable alternatives exist and it

91d. at Chapter 48 Water Quality Standards, Sectio8-4 (s).

8d. at Chapter 4.5 Shoreline Management, Sectior1 84 (kk).

81|d. at Chapter 49 HydraulicsProject Section4-9-3 (Il).

82 https://www.epa.gov/wgtech/wateruality-standardsegulationsconfederatedribes colville-reservation

#¥Note that several of the same chapt er-lkeaodf404tkb e Col vi | |
ordinances. The agencies have placed the portions of the tribal code that are similar to each respective program

under the appropriate heading.

8 Confederated Tribes of Colville Reservation Code, Title 4, Chagenater Quality StandardSection 48-9.

8d. at Chapter 4 Forest Practices, Sectiof74 (c), only relevant portions cited.

8d. at Chapter & Forest Practices, Sectiosv4% (d), only relevant portions cited.
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is demonstrated that such activity is in the public interest. A conditional use permit
(CUP) shall be required in such ca&es.

1 All shoreline developments and uses shall utilize best management practices (BMPs)
to minimize any increase in surface water runoff and to control, treat and release
runoff so that receiving water quality and shore properties and features are not
adversd affected. Such practices may include but are not limited to dikes, berms,
catch basins or settling ponds, installation and required maintenance of oil/water
separators, grassy swales, interceptor drains and landscaped Buffers.

1 Solid and liquid wasteand untreated effluents shall not be allowed to enter any
bodies of water or to be discharged onto 1&hd.

1 The release of oil, chemicals, or hazardous materials onto land or into the water is
prohibited. Equipment for the transportation, storage, handtiagmlication of such
materials shall be maintained in a safe and leak proof condition. If there is evidence
of leakage, the further use of such equipment shall be suspended until the deficiency
has been satisfactorily correct®d.

1 Herbicides and pesticidesall not be applied or allowed to directly enter water
bodies or wetlands unless approved for such use by the Tribal Natural Resources
Department’

404 like Ordinance¥

1 Water quality permits are required for aggregate development and aggregate
developmat operations, exploration, and prospecting operations on all lands within
the Colville Indian Reservation as specified in this Chapter for all activities
commenced, resumed, modified, or expanded after the adoption of this Chapter,
where aggregate developnt results in, or has resulted in: (1) More than one acre of
disturbed area; (2) Slopes greater than thirty feet high and steeper than 1.5 foot
horizontal to 1.0 foot vertical; or (3) More than one acre of disturbed area within a
twenty acre area, whehe disturbed area results from prospecting or exploration
activities?®

1 All development shall be located, designed, constructed and managed to protect
and/or not adversely affect those natural features which are valuable, fragile or unique
to the region, inluding but not limited to: (A) Wetlands, marshes, bogs, swamps, and
river deltas; (B) Natural resources including but not limited to, sand and gravel
deposits, timber, or natural recreational beaches; (C) Fish, shellfish and wildlife

871d. at Chapter 45 Shoreline Management, Sectiorl 15 (c)(1).

8 d. at Chapter 45 Shoreline Management, Sectii5-7 (b)(5).

8d. at Chapter 4.5 Shoreline Management, Sectibi5-7 (b)(11).

%|d. at Chapter 4.5 Shoreline Management, Section CTC5417 (b)(L2). Note that this provision is also similar
to provisions in CWA section 311.

°1|d. at Chapter 4.5 Shoreline Management, Section CTTCH417 (b)(14).

“Note that several of the s aareeiteccboth ndepdObke aod404ikk e Col vi | |
ordinances. The agencies have pththe portions of the tribal code that are similar to each respective program
under the appropriate heading.

9 Confederated Tribes of Colville Reservation Code, Title 4, Chagekggregate Development & Reclamation
Act, Section 46-4.

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 108



habitats, migratoryautes and spawning areas; (D) Accretion shore forms; and (E)
Natural or marmade scenic vistas or featurés.

1 When a development site encompasses environmentally sensitive areas (floodplains,
wetlands, steep slopesnd fish and wildlife habitat), theseateres shall be left intact
and maintained as open space or buffers. All development shall be set back from
these areas to prevent hazardous conditions and property damage as well as to protect
valuable shoreline features and resouftes.

1 The control of agatic weeds by derooting, rotovatirng other method which
disturbs the bottom sediments and related aquatic life shall be considered
development for which a substantial development permit is required, unless it will
maintain existing water depth for nagigon in an area covered by a previous permit
for such activity. In this case it shall be considered normal maintenance and repair
and therefore exempt from the requirement to obtain a substantial development
permit®

1 No hydraulic project shall be commedagnless the Department has received and
approved, or conditionally approved an application pursuant to this CRapter.

1 Alterglg;[ion of wetlands shall only occur in accordance with the requirements of CTC
4-15.

1 Approval of an application to conduct a hydraproject under this Chapter does not
constitute approval of any other permit that may be required, and except as expressly
provided in this Chapter, does not constitute a waiver of any other requirement of this
Code. Other permits and requirements rag apply to certain practices, as required
by the Forest Practices, Shoreline Protection, Water Quality Standards, Mining
Practices Water Quality, Water Use and Permitting or other applicable laws. These
may also include permits issued by the United StAteny Corps of Engineers by
authority of the Clean Water Act Section 404 and the Rivers and Harbors Act Section
10 for work in navigable waters éwaters of the United Statés’

1T The Forest Practices Chapter ofatiohstag tr i be
Class | Forest Practices for operations that are deemed to have no direct potential for
damaging a Reservation resource or the health, safety or welfare of the Reservation
population and do not require an application: (2) the removal of forestgis
(including live, dead and down materied., firewood, fence posts, poles, fern, etc.)
for personal, noncommercial use, provided: (removals and operations shall not be
conducted within waters or wetlands; (4) road maintenance including roadggradin
rocking, and installation of cross drains, except movement, placement, or replacement
of materials which have a direct potential for entering waters or wett&hds.

% d. at Chapter-15 Shoreline Managemerection 415-7 (b)(7).Seealso Section 4.5-13.

%d. at Chapter 4.5 Shoreline Management, Sectiod%7 (b)(15).

%|d. at Chapter 4.5 Shoreline Management, Sectior1 15 (c)(10).

7|d. at Chapter @ Hydraulics Project, Sectior8t5, which also lists several permitting exemptions.

%d. at Chapter @ Hydraulics Project, Section3t6 (a), discussing applications for hydraulics projects and
avoidable impactsSeealso 49-48, which dfers general provisions.

%d. at Chapter @ Hydraulics Project, Section847 (g).

19014, at Chapter & Forest Practices, Sectiof?4 (a), only relevant portions cited.
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f UndertheFor est Practi ces Ch atpetfolowingpaeerintiudedf t he
asClass lll Forest Practisdfor erations that are deemed to have some potential for
damaging a Reservation resource, or the health, safety or welfare of the Reservation
populationand require an application: (Replacement of water crossing structures,
and road maintenance wherein the movement, placement, or replacement of materials
has the direct potential for entering waters or wetla(@)Operations such as pre
comrrlloelrcial thinning or slashing if conducted inside the Riparian Management
Zone

Statenents of cultural or spiritual significance of water resources
T I'n the tribebs water quality standards, t
fi eremonial and Religious water ys@hich means activities involving traditional
Native American spiritual pictices which involve, among other things, primary
(direct) contact with watef’?

16. Confederatad Tribes of the Goshute reservation

303(c) Water Quality Standards
1 Foungoéeligible to administer a water quality standards program (TAS) on May 23,
20109.
1 [Initial water quality standards have not yet been approved by the EPA.

401 Certification
1 Found eligible to administer a water quality certification program (TANlay 23
2019.

17. Confederated Tribes of the Umatilla Indian Reservation

Definition ofod inavigabl e waters
1 A Nav i gnedmdvateds that are sufficiently deep and wide enough for navigation;
such waters in the United States come under federal jurisdiction and are protected by
the Clean Water Act, 33 U.S.C. §§ 1251 et'8&q.

Definition of fwamé&érs of the reserva
T ATri bal waterso means (a) all water ari si
Indian Reservation, whether the water is flowing or stationary, whether it is above or
below the surface of the ground, and whether it is diffused or contaitiad @i
defined water course or body of water of any kind; and (b) all water reserved at any
time to the Tribes or the Reservation by the United States and the Tribes; and (c) all

1911d. at Chapter & Forest Practices, Sectios?4% (c), only relevant portionsited.

192 confederated Tribesf theColville ReservatioWater Quality Standards, 40 CFR 131.35(d)(3). Available at
https://www.govinfo.gov/cotent/pkg/CFR2005title40-vol21/xml/CEFR2005title40-vol21-sec13135.xml.

103 hitps://Iwww.epa.gov/wggech/waterquality-standardsegulatons-confederatedribes goshutereservation

194 confederatedTribes of thdUmatilla IndianReservatioiWater CodeSection1.07(A)(37) Available at:
http://ctuir.org/watercode

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 110


https://www.govinfo.gov/content/pkg/CFR-2005-title40-vol21/xml/CFR-2005-title40-vol21-sec131-35.xml
https://www.epa.gov/wqs-tech/water-quality-standards-regulations-confederated-tribes-goshute-reservation
http://ctuir.org/water-code

water which in the course of nature or as a result of artificial works, floav®r
enhances said watef$.

T AWaters of tnmeangRend\watery geepiamdshallow alluvial/basalt
aquifers lakes, rivers, ponds, streams (including intermittent and ephaitneaahs)
wetlands, ponds, impounding reservoirs, canals, andhadl avaters, natural or
artificial, within the boundaries of the Reservatith.

Definition of Awetl andso
1 A Wet | meamnsmarea that is inundated or saturated by surface or groundwater
at a frequency and duration sufficient to support a prevalence of vegetation typically
adapted for life in saturated soil conditions. Wetlands generally include swamps,
marslrg)gs, bogs, swaleriparian zones, and similar areas with hydrophytes and hydric
soils

Other Definitions

1 A Di s c meandjosv of surface water in a stream or canal or the outflow of
ground water from a flowing artesian well, ditch, or spring. Can also apply to
dischage of liquid effluent from a facility or to chemical emissions into the air
through designated venting mechanisffis

1 A P osomtr meadsany discernable, confined, and discrete conveyance, including
but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure,
container, rolling stock, concentrated animal feeding operation, landfill leachate
collection system, vesker other floating craft from which pollutants are or may be
discharged®

T APollutantod can include dredge spoil, sol
sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials,
radioactve materials, heat, wrecked or discarded equipment, rock, sand, dirt, and
industrial, municipal, and agricultural waste entering, existing in or discharged into
water°

f APollutiono includes such contaminati on,
or biological properties, or any waters of the Reservation including change in
temperature, taste, color, turbidity, or odor of the waters, or such discharge of any
liquid, gas, solid, radioactive, or other substance into any waters of the Confederated
Tribes as will or is likely to create a nuisance or impair any beneficial use of such
waters™'!

303(c) Water Quality Standards

1951d. at Section 1.07(A)(58).
19%1d. at Section 1.07(A)(66).
1971d. at Sectiorl.07(A)(67)
1981d. at Sectiorl.07(A)(20)
19914, at Section 1.07(A)(42).
101d. at Section 1.07(A)@).
H11d. at Section 1.07(A)@).

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 111



1
)l

Foungjlzeligible to administer a water quality standards program (TAS) on April 30,
2001.
Initial water quality standards were apped by EPA on October £82001.

401 Certification

T

Found eligible to administer a water quality certification program (TASApoi 30,
2001.

402-like and 404like Ordinance

1
)l

Water System Development Permit: is required this Code for the purpose of
constucting water diversion works for appropriating Tribal water resources.

Water Use Permit: is required under this Code for the purpose of appropriating Tribal
water resources for beneficial Usé.

Temporary Water Use Permit: is required under this Codeéopurpose of
appropriating Tribal water resources for beneficial use for a specified and limited
period of time"'®

Anti-degradation Review is required under this Code for the purpose of conducting
any activity which may result in any fill, removal, osdharge into the waters of the
Reservatiort:®

Water Quality Certification Required. Any applicant for a Tribal permit to conduct
any activity which may result in any discharge into the waters of the Reservation
must provide the Tribal permitting programdepartment with a Water Quality
Certification from the Director that any such activity will comply with this Code,
regulations implementing this Code, and the Water Quality Standards. The

certification is obtained through the completion of an antidegadegview*’

404like Ordinance

T

Stream Zone Alteration Permit for Major Alteration: is required under this Code, for
the purpose of performing any activity that alters streamflow, water quality, ground
contours, or perennial vegetation which may cause@mwiental impacts that are of
general public concerr®

Stream Zone Alteration Permit for Minor Alteration: is required under this Code, for
the purpose of performing any activity that alters streamflow, water quality, ground
contours, or perennial vegetatiwhich may cause negligible negative environmental

impacts'*®

Statements of cultural or spiritual significance of water resources

112 hitps://www.epa.gov/iwgtech/waterguality-standardsegulationsconfederatedribesumatilla-indian

reservatiororegon

131d. at Section 1.11(A)). Seealso Chapter 2.
141d. at Section 1.11(AJ). Seealso Chapter 2.
151d. at Section 1.11(AR). Seealso Chapter 2.
1%1d. at Section 1L1(A)(6). Seealso Chapter 3.
17 CTUIR Water Code Section 3.04(A).

181d. at Section 1.11(A)(4)Seealso Chapter 5.
11914, at Section 1.11(AK). Seealso Chapter 5.
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T APg2x i w8 | Yaug o : :T(hWa tweorr lids onfe dtihcel ngei)y 8§
begins and ends in a series of separatatev&he world of the natitayt is circular and
continuous. Nat2taytw?2t is tam8nwit
(air/breath), it is taatpas (dress/clothing), it is iniit (dwelling/house), it is tkw atat
(food), itis sinwit (spedt) , it is tiil8&m (land), i
(Indian). All are one and inseparable. Tamanwit is both religion and law. It is the
respect of all aspects of Indian | if
must teach andve tamanwit. We must share water with all living things. If we do

not share, our greed wil/ harm us. We

gi y8pu. We must take care of the wat

pu

S

(reli

t i

S

e and

er .

water. Seven generationstire future we must give back the same that was lent to us
water

by Ani g8 (the Creator); cold, <clean
clean, plentiful water. As we did seven generations back, so should we be able to

do

seven generations in tiigture, go to any stream or river and get cold clean water to

drink. ACY%ugni mna inakn%wiyaga n8§ama

it is within nUisux (thesalmon). It is essential for the survival of all life. Cold, clean,
healthy water is the life blood of the land. We drink water to remind us of who we
are. CW%Wug cleanses and ¥eals our bod

18. Confederated Tribes of the Warm Springs Resefation

303(c) Water Quality Standards
1 Foun?ﬂeligible to administer a water quality standards program (TAS) on May 25,
1999:.
1 [Initial water quality standards were approved by EPA on September 28, 2001.

401 Certification

1 Found eligible to administer a water quality certification program (TAS\lay 25,
1999

19. Dry Creek Rancheria Band of Pomo Indians

Definition of Awaters of the Rancheriao
1 fAWaters of the Ranchedar fiRancheria watetameans any water, surface or
underground, contained within, flowing through or bordering upon the Dry Creek
Rancheria or any portion theredf

Other Definitions

12014, at Sectiorl.01

121 hitps://www.epa.gov/iwggech/waterguality-standardsegulationsconfederatedribeswarm springsindian
reservation

122 Tribal Water Quality Ordinance of ttizry Creek RancheriBandof Pomo IndiangTitle 2 of the Environmental
Code) , Chapter2 (AA). Available athttp://drycreekrancheria.com/wgontent/uploads/2013/082CR-Water
Quality-OrdinanceFINAL1.pdf.
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1 APointsourced means any discernible, confined, and discrete conveyance, including
but not limted to any pipe, ditch, channel, tunnel, conduit, culvert, well, discrete
fissures, containers, rolling stock, concentration animal feeding operation, vessel, or
other floating craft??

1 fAPollutanb means any substance that will alter the quality of theraafethe
Rancherid?®*

303(c) Water Quality Standards
i Foun925eligible to administer a water quality standards program (TAS) on October 17,
2011.
1 [Initial water quality standards have not yet been approved by the EPA.

401 Certification
1 Found eligible to admister a water quality certification program (TAS) ©Ontober
17,2011

402-like and 404like Ordinance
1 No person shall discharge any pollutant into any Rancheria water from a point source

or conduct dredge and fill activities in any designated wetlagal @irthe Rancheria
without first having applied for and obtained a permit from the Department of
Environmental Protection after approval by the Dry Creek Rancheria Board of
Directors. Any person who intends to alter or enlarge an existing activity dmbsanib
Chapter 1, Section 4 of this Ordinance, or who intends to cause or direct such
alteration or enlargement of such activities, shall, prior to alteration, or enlargement
of such activities, apply for and obtain a valid permit from the Department of
Environmental Protection after approval by the Board of Directors’

Statements of cultural or spiritual significance of wetlands
1 Since time immemorial, the creek informally known as Rancheria Creékbittary
streams, the streambeds thereof and fyeien areas adjacent thereto, hbgen
natural resources of profound significance to the Dry Creek Rancheria BRotof
Indians and the Dry Creek Rancheria Pomo people have used these rdsources
cultural, ceremonial, religious, fishery, seasonablesstial, and other purposes
fundamental to the Tribe's way of Iifé?

Other Novel Protections
1 The provisions of this Ordinance shall apply to all existing and proposed point and
nonpoint pollution discharges into surface or ground waters, and to alitiastiv
which have the potential to affect cultural, ceremonial, religious, fishery, seasonal
residential, public health and safety, water quality, and other fundamental interests of

1231d. at Chapter 2(P).

1241d. at Chapte(Q).

125 hitps:/iwww.epa.gov/wgeech/waterquality-standardsequlationsdry-creekrancherisbandpomaindians

126 Tribal Water Quality Ordinancef the Dry Creek Rancheria Band of Pomo Indians (Title 2 of the Environmental
Code), Chapte8.1

1275edd. atAppendix A for a sample application form

1281d. at Section 2(A).
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the Tribe, including such activities conducted by-noembers of the Triber on

privately owned lands. Activities to be regulated hereunder include but are not limited
to: (A) Landfills and open dumps; (B) Storage of animal waste; (C) Automobile
graveyards and junkyards; (D) Land filling of sludge or septic system waste; (E)
Individual, residential, industrial, commercial, or agricultural sewage treatment
facilities; (F) Individual, residential, industrial, commercial, fire protection, or
agricultural water control devices including but not limited to treatment facilities or
sysems, dams, reservoirs, ponds, pools, tanks, wells, pipelines, flumes, canals, and
intake or diversion systems; (G) Underground and algowend liquid storage
containers; (H) Surface and subsurface removal of mineral resources, overburden,
rock, or soil, ncluding quarry operations (borrow pitting) for road surfacing or other
uses. (I) All prospecting activities involving removal of soil or rock materials,
including operations involving the reopening of existing mine pits, tunnels, or
guarries. (J) Sand amplavel operations. (K) Activities such as suction dredging, that
have the potential to affect the riparian area, water quality, or channel morphology;
(L) Potential norpoint source pollution problem areas including agricultural, mining,
construction, urln runoff, silviculture, salt water intrusion, hydrological

modification, and residential activities; (M) Any current or future identified point
source pollution problem areas; and (N) Application of herbicide, insecticide, or other
pesticide or toxic matels, or fertilizer for nordomestic use. The provision of this
Ordinance shall apply to all wellhead protection areas within the exterior boundaries
of the Rancheria, to all persons and businesses on the Dry Creek Rancheria, to all
land, trust, or fee,ra to all activities in areas with the potential to affect water

quality, public health and safety, and other fundamental interests of the*fribe.

20. Eastern Band of Cherokee Indians

Definition of fAwaters of the tribebo

1 fCherokee watetameans all water within the exterior boundaries of the Qualla
Boundary and all other lands held in trust for the Eastern Band of Cherokee Indians,
including but not limited to lakes, ponds, reservoirs, artificial impoundments, streams,
rivers, springs, s@s, wetlands, and any subterranean waters flowing indeéthed
channels and having a demonstrable hydrologic connection with the stifface

1 Thefwaters of the Eastern Band of Cherokee Indiamns defined as: (a) All waters
located upon or bordering Cherokee trust lands, whether flowing or stationary,
whether above or below the surface of the ground, and whether diffused or contained
within a defined watercourse or water body of any kind; (byvaters reserved or
granted to the Tribe or to Cherokee trust lands by the United States and the Tribe; and

1291d. atChapterl.4.

130 Eastern Band of Cherokee Indians Tribal Coddi&et13E3. Available at:

https://librarystge.municode.com/tribes_and_tribal_nations/eastern_band_of cherokee_indians/codes/code of ordi

nances?nodeld=THCHCO CH113EWAQUCOTRWBEealsoEastern Band of Cherokee Indigdbslinance No.

622. Available at

https://librarystage.municode.com/tribes_and_tribal_nations/eastern_band_of cherokee_indians/ordinances/code_of
ordinances?nodeld=857538
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(c) All water which in the course of nature or as the result of artificial works, flows
into or otherwise enhances such watéts

303(c) Water Qudly Standards
1 Foun%zeligible to administer a water quality standards program (TAS) on January 26,
2015.
1 [Initial water quality standards were approved by EPA on March 28, 2019.

401 Certification
1 Found eligible to administer a water quality certificatioogpam (TAS) orJanuary
26, 2015

Statements of cultural or spiritual significance of waters
1 The Eastern Band of Cherokee Indians recognizes Tribal waters are the source of life,
tranquility, and prosperity. Tribal waters include streams, rivers, napmags, and
wetlands that support a diverse array of environmental, cultural, and economic values.
The Tribe recognizes that protecting these waters requires a strategic and integrated
approach across all Tribal watersheds to encourage prudent use ofithb 8 6 s wat er
resources and enhance its quality and productivity.

21. Fond du Lac Band of the Minnesota Chippewa Tribe

Definition of #Awetl andso
1 AWetland® means those areas that are comprised of hydric soils and are inundated or
saturated by surface or grouwdter at a frequency and duration sufficient to support,
and under normal circumstances do support, a prevalence of hydrophytic vegetation.
Wetlands include, but are not limited to, shallow and deep marshes, wet meadows,
swamps, bogs, and forested wetlah

Other Definitions
1 fiDischargé means to place, filor dump'®
1 AFillo meanssoil, sand gravel, clay, peat, debead refuse waste of any kind, or any
material which displees soil or water or reduces water retention potential, and
untreated storm wat that results in sedimentation within a wetlaffd.
1 fAPoint source mears any discernible, confined and discrete conveyance from which
pollutants are or may be discharged into a water bdy.

1311d, atSection131-3.

132 hitps://www.epa.gov/wggech/watemquality-standardsequlationseasterrbandcherokedndians

133 Eastern Band of Cherokee Indians Oatioe No. 622Section 113E.(a).

134 Fond du Lac Band Wetlands Protectaord Managemer®rdinanceQrdinance No. 03/06,e8tion 201 (aaa)
Available athttp://www.fdlrez.com/government/ords/@®&ord.pdf

1351d. at Section 201 (k).

1301d. at Section 201 (p).

137Water Quality Standardsf theFond du LadReservation, Ordinance No. 12/98, Section 201 (00). Amended
September 11, 2001. Availabletdtps://www.epa.gov/sites/production/files/2012/documents/chippewa

tribe.pdf
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1 APollutand mears dredged spoil, solid waste, incinerator resjdiler backwash,
sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials,
heat, wrecked or discarded equipment, rock, sand, cellaanittindustrial,
municipal and agricultural waste discharged into watér.

303(c) WateQuality Standards
1 Foun%éeligible to administer a water quality standards program (TAS) on May 16,
1996.
9 Initial water quality standards were approved by EPA on December 27, 2001.

401 Certification
1 Found eligible to administer a water quality certificatmrogram (TAS) oMay 16,
1996

404 like Ordinance
1 It shall be unlawful for any person to perform any of the actions specified under this
Section within the Fond du Lac Reservation unless and until a Wetland Activity
Permit is obtained from the ResourcamMdgement Division pursuant to this
Ordinance. A Wetland Activity Permit is required for an activity in a wetland, or
within a designated buffer zone of a wetland, unless specifically exempted under this
Section 303 ofhis Ordinancé*

Statements of cultaf or spiritual significance of wetlands
1 Intheir natural state, wetlands provide important tribal and public benefits and
ecological functions. fieyprovide habitat areas for fish, wildlife, and vegetation,
water quality maintenance and pollution contfiolpd control, shoreline erosion
control, natural resource education, scientific study, open space, recreation
opportunities, environmental niches, and most importantly the traditional, cultural,
and spiritual aspects of our heritdge

Other Novel Proteains
1 A Shoreland Permit is required for any activity to be completed in the shoreland
overlay district. Activity is, but not limited to, the construction or alteration of
buildings, and accessory structures including temporary structures such as docks, the
installation and/or alteration of individual sewage treatment systems, grading and
filling activities, extraction and excavation activities, or removal of vegetation within
the Shoreland Overlay Distrit

22. Fort Belknap Indian Community

Other NovelProtections

1381d. at Section 201 (pp).

139 https://www.epa.gov/iwgech/waterguality-standardsegulationsfond-du-lac-bandminnesotachippewatribe.
140Fond du Lac Band Wetlands Protectaord Managemer®rdinanceQOrdinance No03/06, ®ction 302

1411d. at Sction 102

142 Fond du Lac Band_and Use Ordinance, Ordinance No. 02/07, Section 603. Available at
http://www.fdlrez.com/government/ords/0Z ord.pdf
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1 The tribal code prohibits throwing refuse in waters: No person shall deposit, place or
throw into any Reservation waters, or leave upon the ice or in such waters any cans,
bottles, debris, refuse or other solid waste material; and no perdbabsiralon any
automobile, boat, or other vehicles in such waters. Any automobile, boat, or other
vehicles not removed from such waters within thirty (3) days shall constitute
abandonment®

23. Gila River Indian Community

Other Definitions

1 fAPermib means a wtien document authorized by the Department. A permit is
between the Department and a person, whereby the person voluntarily consents to the
conditions in the permit and the jurisdiction of the Community in exchange for
permission to construct, operate, nfigdor conduct a certain approved activity on
Reservation land¥?

1 fPollutand means any substance that contains contaminants (examples include, but
are not limited to, solid or hazardous substances or wastes, chemicals, septage,
pesticides, herbicides,rtdizers, wastewater, garbage, petroleum products, biological
materials, dirt and other earth derived materials, heat, and radioactive mat&rials).

303(c) Water Quality Standards
1 Foung%eligible to administer a water quality standards program (TAS) ob&)@&0,
2018.

1 [Initial water quality standards have not yet been approved by the EPA.

401 Certification

1 Found eligible to administer a water quality certification program (TAS)cober
30, 2018.

402like Ordinance
f The Department is authorized to issieth general permits and individual perntfts.
1 General Wastewater and Reclaimed Water Management Ordinance Provisions
include:
o0 The disposal of wastewater and septage is strictly prohibited except as
expressly provided in Section 15.603.

13The Laws of the Gros Venture and Assiniboine Tribes of Fort Belknap, Title X, Fish and Wildlife Conservation
Code, Section 7.05. Available at

https://indianlaw.mt.gov/Portals/127/fortbelknap/codes/fort_belknap_tribal cod8qmlse ct i onNol1 2. 18 (i
person shallA . Deposit refuse in Reservation waters. o).
144 Gila River Indian Community Wastewater and Reclaimed Water Management Ordiniélecks TChapter 6,
Section 15.6R.A.71. 2016. Available ahttp://www.gricdeq.org/view/download.php/abaig/downloads/user

file_4.

1%1d. at Section 15.602.A.78.

148 hitps://Iwww.epa.gov/wggech/waterquality-standardsegulationsgila-river-indian-community

147 Gila River Indian Community Wastewater and Reclaimed Water Manegt Ordinance, Title 15, Chapter 6,
Section15.601.E.4.
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o It shall be unlawfuto dispose, collect, truck or haul, treat, store, handle,
distribute, release, discharge, recharge, reuse, or manage wastewater, septage,
treated wastewater, or reclaimed water in a manner that creates a nuisance
and/or an environmental and/or public lleand safety hazard as determined
by the Department in coordination with Community health departments.

(11) Treated wastewater or reclaimed water may only be discharged to authorized
locations pursuant to a Department issued permit, federal law, and/or as
otherwise approved by the Department.

(13) A permittee shall take all necessary actions to eliminate and correct any
adverse impact on the public health or the environment resulting from permit
noncompliance.

(14) The preparation, transport, land application, oralspof any sludge or
biosolids shall be managed pursuant to GRIC Code Title 18, Chapter 2,

Waste Management.

(17)Within 60 calendar days of the effective date of this chapter, the Department
shall determine i f an exi sfadilityg faci | i
Within 180 calendar days of the effective date, the Department shall issue
revised permits for each centralized wastewater treatment fa¢flity

24. Grand Portage Band of the Minnesota Chippewa Tribe

Definition of Awaters of the Reservationo
1 fWaters dthe Reservatiol m eaayraccumulation of water, surface or
underground, natural or artificial, public or private, or parts thereof which are wholly
or partially within, flow through, or border upon the Grand Portage Reservation;
including but not limied to l&es, streamsand wetlands$?®

Definition of nAwetl ando

1 A Wet | an dhbse areas that hate a predominance of hydric soils, are inundated
or saturated by surface or ground water at a frequency and duration to support, and
that under normal circumstees do support, a prevalence of vegetation typically
adapted for life in saturated soiftNormal circumstancégefers to the soil and
hydrologic conditions normally present, without regard to whether the vegetation has
been removed or whether the latdse been otherwise modified/manipulated by
human activity:>°

303(c) Water Quality Standards
1 Foun%leligible to administer a water quality standards program (TAS) on July 16,
1996.
1 [Initial water quality standards were approved by EPA on November 2, 2005.

1481d. at Section 15.601,Fnly relevant portions cited
149 Grand Portage Band of the Minnesota Chippewa Indians Water Quality Standards Section IV. Available at
https://www.epa.gov/sites/production/files/2012/documents/grandportageband. pdf
150
Id.
151 hitps://iwww.epa.gov/wggech/waterquality-standardsegulationsgrandportagebandminnesotachippewa
tribe.
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401 Certification

1 Found eligible to administer a water quality certification program (TASubn16,
1996

Statements of cultural or spiritual significance of wetlands and water resources

1 The Tribe's existence has been dependent on the ability of tharlddaters to
provide natural resoues for consumption, subsistence, cultural preservation,
religious practice and sustainable economic development. Areas within the
Reservation serve as a refuge for Tribal members to continue to practice a life that
exanplifies sustainable economic development, and that preserves the resources
critical to cultural integrity and survival of the Trib®.

T I'n the tribebs water quality standards, t
cultural useswild rice areas and atbetics & stream, river, lake, wetland or
impoundment, with an uncharacteristic beauty or which represents the traditional
value system of the Grand Portage Band of Chippewa, as determined by the Grand
Portage Reservation Water Resources Board

Other Novel Protections
T The tribebds water quality standards apply
wetland$®* The GPWRB will impose the most stringent statutory and regulatory
controls for all new and existing point soureesl will impose the bestanagement
practices for nompoint sources and wetland alteratidrss.

25. Grand Traverse Band of Ottawa and Chippewa Indians

Definition of Awetl andso
T APr ot e ct e dneams: tvdtlandh whizh meets one or more of the following
criteria: (1) a wetland which isithin five hundred (500) feet of a lake or stream; (2)
a wetland which is five (5) or more acres in size; (3) a wetland set aside for protection
by the Tribal Council; or (4) a wetland subject to regulation by the federal
government®®

Other Definitions
T AEnvi r onment al | yclusles sitswith one a& mae of tlee Sobowing

characteristics: (1) Sites where driveways have been planned with a slope greater than
ten percent (10%) (10 feet horizontal to 1 foot vertical). (2) Sites with heavy clay
soils (commonly termed hardpan clay), and soils classified in hydrological Group D
in the soil surveys published by the Soil Conservation Service, U.S. Department of
Agriculture. (3) Sites which may cause sedimentation or flood onto adjacent land
areas if ealt changes occu(4) Sites located within one hundred (100) feet of a

%2 Grand Portage Band thie Minnesota Chippewa Indians Water Quality Standards Section VI.

13314, at Section V.E.

15414, at Section V.

19514, at Section VII.

1%¢ Grand Traverse Band Code, Til&€Conservation, Ecology, and Hunting/FishiSgction302 (yy). Available at
https://www.narf.org/nill/codes/grand_traverse/Title 8.pdf
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wetland. (5) Other environmentally sensitive sites identified by the Tribal
government as having a high potential for environmental degradation including
flooding as a result of soil esion or stormwater runoff esite or oftsite™>’

402 and 404ike Ordinance
1 Permit Requirements ... (b) Regulated Earth Changes. Earth changes requiring a soil

erosion and stormwater runoff control permit from the enforcement officer(s)
designated by the iral Council include the following: (1) Earth changes connected
with any of the following activities which disturb land within five hundred (500) feet
of a lake or stream, except for normal maintenance:... (B) Site preparation for a
singlefamily residenceand multiple family residential developments. (C) Tribal
buildings and service facilities.... (D) Recreational facilities.... (E) Utilities.... (F) Qil,
gas, and mineral wells.... (H) Logging activities ... (J) Earth changes on agricultural
lands.... (2Earth changes for environmentafignsitive residential sites. (3)
Industrial or commercial use development sites, regardless of size, location, or
environmental sensitivity. (4) (A) All developments which includes housing,
commercial, subsidiary enterpess individual or other entity developments within the
Tribe's jurisdiction regardless of size, location, or environmental sensitivity. (B) All
multi-family developments regardless of size, location or environmental sen§itivity

26. Havasupai Tribe

303(c)Water Quality Standards
1 Founflséeligible to administer a water quality standards program (TAS) on April 26,
2011.
9 Initial water quality standards have not yet been approved by the EPA.

27. Hoopa Valley Tribe

Definition of Awaters of the tribebo
1 AWaters of the Reervatiom or fiReservation wateésneans any water, surface or
underground, contained within, flowing through or bordering upon the Hoopa Valley
Indian Reservation or any portion theretf®

Other Definitions
T APermitdo means any f approwlby, the TribeptmeiRevew i on f
Committee, or other tribal entities and agencies, the absence of which would preclude
surface mining operations or other activities regulated heféby.

1571d. at SectiorB02 (u), emphasis added

1%81d. at Section303 only relevant portions cited.

159 hitps://www.epa.gov/iwgech/waterguality-standardsegulationshavasupatribe.

%0 Hoopa Valley Tribe, Title 3Pollutant Discharge Prohibition Ordinan@rdinance No. ®5, S:dion 2.
Available athttps://www.hoopansn.gov/wpcontent/uploads/2015/06/Titled¥ollutantDischarge080395.pdf

%1 Hoopa Valley Tribe, Title 35 Riparian Protertiand Surface Mining Practices Ordinance, Ordinance 198, 3
Section 35.2.18. Available https://www.hoopansn.gov/wpcontent/uploads/2015/06/Title35
RiparianMining080392.pdf
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T APoi nt s o anydiseedbnabhegecanfined, and discrete convegaimcluding
but not limited to any pipe, ditch, channel, tunnel, conduitert,well, discrete
fissures, containes, rolling stock, concentran animal feeding operation, vesset
other floating craft®?

T APol l utant o means arthygquality bf the waters efthe hat wi | |
Reservatiort®®

1T ARi parian areao shall be defined accordin
Committee, but shall include at a minimum, with respect to the Trinity River, the
lands lying between the stakeline bdanes of the allotments and former allotments
along that river. The Review Committeeds
that the vegetation, soil, and mineral resources, and ground and surface waters of the
riparian area are to be viewed as mpeehensive ecosystéffi

303(c) Water Quality Standards
1 Foung%eligible to administer a water quality standards program (TAS) on May 17,
1996.
1 Initial water quality standards were approved by EPA on September 11, 2002.

401 Certification

1 Found eligible to administer a water quality certification program (TAS)lap 17",
1996

402 like and 404like Ordinance

1 Section 4.1 of the trilis Pollutant Discharge Prohibiticd@rdinance requires a permit
from the Riparian Review Committéer a widerange of activities that affect water
quality, includingfiall existing and proposed point and Aawint pollution discharges
into surface or ground waters, and to all activities which have the potential t@ affect
waterquality 0 i ncl udi n ¢o:(A)landfille and opénidumps; (B)dstorage
of animal waste; (D) landfilling of sludge or septic system waste; (E) individual,
residential, industrial, commercial, or agricultural sewage treatment facilities; (F)
individual, residential, industrial, camercial, fire protection, or agricultural water
control devices; (G) underground and abgveund liquid storage containers; (H)
surface and subsurface removal of mineral resources, overburden, rock, or soil,
including quarry operations (borrow pittingy fimad surfacing or other uses; (1) all
prospecting activities involving removal of soil or rock materials; (J) sand and gravel
operations; (K) activities such as suction dredging, that have the potential to affect the
riparian area, water quality, or chreat morphology; (M) identified point source
pollution problem areas; and (N) application of herbicide, insecticide, or other
pesticide or toxic material or fertilizer for nalomestic usé®®

izi Hoopa Valley Tribe, Title 3Pollutant Discharge Prohibition Ordinan€@rdinance No. ®5, Sedion 2.

Id.
%4 Hoopa Valley Tribe, Title 35 Riparian Protection and Surface Mining Practices Ordinance, Ordinan@2No. 3
Section35.224.
185 https://www.epa.gov/wggech/waterquality-standardsegulationshoopavalley-tribe.
1% Hoopa Valley Tribe, Title 3Pollutant Discharge ProhibitioOrdinanceSedions 1.4and4.1, only relevant
portions cited.
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404like Ordinance

1 The tribe requires a permit from the Tribal@oai | f or HAsurface mini
devel opment activitieso within the Trinit
potential to affect water quality under its RiparRmotection and Surface Mining
Practices Ordinancéncluding but not limited to:&) surface and subsurface rerabv
of mineral resources, overburden, rock, or soil, including quarry operations (borrow
pitting) for road surfacing or other usel) &ll prospecting activities involving
removal of soil or rock materialsg)(sand and graveperations; @) anyactivities
such as suction dredging, that have the potential to affect the riparian area, water
quality, orthechannelof the Trinity River; (e) any activities in the Trinity River or
Klamath River riparian areas with potential téeaft the riverbed or river flow,
ground or surface water quality, or fishery, cultural, or ceremonial véiles.

Statements of cultural or spiritual significance of wetlands and water resources
1 Since time immemorial, the Trinity River, its tributary streaths,streambeds
thereof, and the riparian areas adjacent thereto, have been natural resources of the
most profound significance to the Hoopa Valley Tribe, and Hupa people have always
used these resources for cultural, ceremonial, religious, fishery, abessidential,
and other purposes fundamental to the Tslveay of lifel®®
T I'n the tribebs surface water quality stan
for cultural uses which is defined as a use that has religious, ceremonial, subsistence

significance or provides a role in Hoopa Tribal culttfie.
28. Hopi Tribe

Definition of fAwetl andso
1 fWetland® me lrosesareds that are inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support, and that under normal
circumgances do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions. Wetlands include swamps, marshes, bogs, cienegas, tinajas,
and similar area¥”

303(c) Water Quality Standards
i Foungleligible to administer a waitgmality standards program (TAS) on April 23,
2008:
1 Initial water quality standards were approved by EPA on July 8, 2008.

401 Certification

%" Hoopa Valley Tribe, Title 8 Riparian Protection and Surface Mining Practices Ordinance, Ordinance9®p. 3
Sections 35.1 and 35.4.

1% Hoopa Valley Tribe, Title 3Pollutant Discharge Prdfition OrdinanceSedion 1.2(A).

1991d. atSedion 6.1(0).

0 Hopi Tribe Water Quality Standards Chapter 8. Revised November 2010. Available at
https://www.epa.gov/siggproduction/files/2014 2/documents/hopitribe. pdf

11 hitps://www.epa.gov/wggech/waterquality-standardsegulationshopi-tribe.
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1 Found eligible to administer a water quality certification program (TAS}ti 23,

2008
Statements of culturalr spiritual significance of wetlands and water resources
T I'n the tribebs surface water quality stan

for Primary Contact Ceremonial (PC@e Primary contact ceremonial means the

use of a spring, stream reacike, or other water body for religious or traditional
purposes by members of the Hopi Tribe; such use involves immersion and intentional
or incidental ingestion of water, and it requires protection of sensitive and valuable
aquatic life and riparian habitd?

Other Novel Protections
M The tribeds general water'quality standar

29. Hualapai Indian Tribe

Definition of Atribal waterso
T ATri bal waterso means all surface waters
underlying, or passing through, Blapai Tribal Land$™

Definition of #fAwetl andso
1 A Wet | meandbhogeareathatareinundated or saturated by surface or ground
water at a frequency and duration sufficient to supgord that under normal
circumstances do suppoatprevalence of vegeian typically adapted for life in
saturated soil conditions. Wetlands generally include swamps,\®rgsJ pools,
fens, ciengagndmarshes’>

Other Definitions

1 ADischarg® means the addition of a pollutant to any Tribal waters from any point
source:’®

1 fPoint source means any discernible, confined, and discrete conveyance from which
pollutants are or may be discharged into a water body, and does not include return
flows from irrigated agriculturé’’

1 APollutand means any substance which will alter thwalgy of tribal waters, and
which is discharged in such a manner that either the discharge itself or the resulting
alteration of water quality does not comply widderal ottribal standards, and
includes, but is not limited to, dredged spoil, solid wastcinerator residue, sewage,
garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive

"2 Hopi Tribe Water Quality Standards Chapter 4, Section 4.102.D.

131d. at Chapter 1, Section 1.105.

4 Hualapai Tribe WateResources Ordinance, Chapter 1, Section 110.UU. Available at
https://www.epa.gov/sites/production/files/2012/documents/hualapgibe. pdf

®d. at Section 110.WW.

7%|d. at Section 110.P.

171d. at Section 110.LL.
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materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial,
municipal, and agricultural wasté

ASurface watro means any water of the United States, as that phrase is defined in 33
CFR 328.3, and includes the following: wetlands, lakes, streams, reservoirs, natural
ponds, rivers, creeks, washes, draws, mudflats, sandflats, wetlands, sloughs,
backwaters, prairipotholes, wet meadows, playa lakes; all impoundments of waters
otherwise defined as surface waters; tributaries of surface waters; and wetlands
adjacent towrface waters’®

303(c) Water Quality Standards

)l
1

Foun%éeligible to administer a water quabtandards program (TAS) on J&§,
2004
Initial water quality standards were approved by EPA on September 47, 200

401 Certification

T

Found eligible to administer a water quality certification program (TASubN22,
2004

402like Ordinance

T

Discharge PermitsTo further implement the purposes and provisions of this
Ordinance, the Water Resources Program is hereby authorized to develop a program
for issuing permits in accordance with the National Pollutant Discharge Elimination
System provisions of thClean Water Act. Unless and until the Hualapai Tribe
asserts primary responsibility for NPDES permitting, the EPA shall work together
with the Tribe to develop, issue and enforce permits for dischargers within Hualapai
tribal lands in accordance with stiards set forth in this Ordinante.

No person shall conduct any activity which causes a discharge from a point source
into a Tribal water without first obtaining an NPDES permit from EPA under section
402 of the Clean Water Act or from the Water Resoulrzegram, if the program
implements an NPDES permit program pursuant to section 604 of this Ordinance. In
addition, to the extent the activity constitufeievelopmeriunder subtitle A of the
Hualapai Environmental Review Code, such person shall obsmait from the

Tribal Environmental Review Commission as required by Subtiti& A.

Statements of cultural or spiritual significance of water resources

T

fiTraditional Cultural Placemeans tribal waters and surrounding areas which meet
the deinition of afitraditional cultural placgunder the Hualapai Cultural Heritage
Resources Ordinance, namely, a place that is eligible for the National Register
because of its association with cultural practices or beliefs of a living community that
are rooted in that ecomunityés history and are important in maintaining the

continuing cultural identity of the community, or a place that has been determined
eligible for the Hualapai Register. These places serve as exclusive harvest areas

178|d. at Section 110.MM.
1%1d. at Section 110.PP.
180 htps://mww.epa.gov/iwgtech/waterquality-standardsegulationshopitribe.

181 Hualapai Tribe Water Resources Ordinance, Ch@ptgection604.
182|d. at Chapter 7, Stion 701.A.
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where members of the Hualapai Trilpay search for and extract plant life and
vegetation to be used for ethnobotanical purp@sgs constructing baskets and
cradleboards, as well as for medicinal /anény other such purposes commonly
identified by the Hualapai community as being assediavith traditonal uses), as
well as for religious gatherings and sensitive ceremonial activifles.

30. Jicarilla Apache Nation

Other Definitions
1 Environmentally Sensitive Areas means portions of the Nation that are: (1) Within the

valleys of the San Juan, Navajo, Rio Puerco, or Chama Rivers and bounded by the
topographic line on either side of the river that is one hundred (100) vertical feet,
measired perpendicularly to the river channel, above the river channel; or (2) Within
the surface water drainages or alluvial areas within fifty (50) vertical feet, measured
perpendicularly to the drainage channel, of all major perennial and ephemeral creeks,
canyons, washes, arroyos, and draws within the Ng®ywVithin a radius of one
thousand (1,000) horizontal feet around any fresh water spring, well, or domestic or
public water source in existence on January 1, 1&9@t) Within one hundred (100)
vertical feet, measured perpendicularly to the water surface, of all lakes, playas, or
stock or livestock watering ponds within the Nati8*

Statements of cultural or spiritual significance of water resources

T

In administering this [Water Code], the Water Cossion and the Water
Administrator shall consider the following Policy: (A) Water is a-@ifeing resource
and its use should benefit the greatest possible number of members of thé"Ration.
The rivers, lakes, and ponds of the Nation are to be retainezhdyg as possible in
their natural condition, prohibiting the obstruction of flows and maintaining water
levels necessary to preserve traditional and religious, recreational, fish and wildlife
uses, and maintain aesthetic and environmental values toetitegrextent

possible*®®

Other Novel Protections

1
T

The tribe adopted a Water Code to govern the right to impound, divert, withdraw, use,
or affect the use of the waters of the Nafith.

The purpose of the Unlined Surface Impoundments Ordinarioensure @it the
Nationds environment is protected from
connection with oil and gas exploration, production, processing, or transpotfition.

1831d. at Chapter 6, Section 110.TT.

184 Jicarilla Apache Nation Cogdditle 14 Environmental Protection Codghapter 3 Unlined Surface
Impoundments Ordinance, Sectibf3-4 (D). Available athttp://jicarillaoga.com/uploads/1512664422
JANCTitlel4EnvironmentalProtection.pdf

185 Jicarilla Apache Nation Cagl Title 21 Water Code, Section-Bdl (A). Available at:
http://jicarillaoga.com/uploads/1527625548le21WaterCode.pdf

1801d. at Section 26-3 (D).
187d. at Section 245-5.
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31. Kalispel Indian Community

Definition of Awaters of the Reservationo
1 AWaters of tle Reservatiold m e akes sbayk, ponds, impounding reservoirs,
springs, wells, rivers, streams, creeks, marshes, wetlands, inlets, canals, and all other
bodies of surface water, natural, or artificial, inland, fresh, public or private (except
those privad waters that do not combine or affect a junction with natural surface or
underground waters), which are within the Reservafion.

Definition of Awetl andso
1 fWetland® meaasshat are inundated or saturated by surface water or ground
water at a frequaay and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in
saturated soil conditiors®

303(c) Water Quality Standards
1 Found ?éilg]ible to administer a water quality standgmbgram (TAS) on November
4, 2002.
1 [Initial water quality standards were approved by EPA on June 24, 2004.

401 Certification
1 Found eligible to administer a water quality certification program (TAS) on
November 4, 2002

Statements of cultural or spiritusignificance of water resources
T The tribebds water quality standards incl u

These criteriapply to waters used for swimming and wadidgE.coli shall not
exceed a geometric mean of 126 colony forming unit$flO@ith no single sample
exceeding 235 colony forming units/100mL. 2) Livestock, pet, human, commercial,
and industrial wastes are not allowed to be drained or discharged into Waters of the
Reservation without control or treatment with best managemertiqgeseapproved
by the department and sufficient to meet all criteria. No wastewater source is
permitted to cause a violation in Kalispel Tribal Water Quality Standards. 3) Toxic,
radioactive, or deleterious materials shall be below levels which havettgiab
either singularly or in combination to interfere with use a as source water for
domestic and municipal water supplies, or adversely affect public health as
determined by the departménit.

188 Jicarilla Apache Nation Code, Title 14 Environmental Petiten Code, Chapter 3 Unlined Surface
Impoundments Ordinance, Section3-2.
189 Water Quality Standards Applicable to Waters within the Kalispel Indian Reservation, Section 4. Available at
E)tgps://www.epa.qov/sites/production/fiIes/2912/documents/kalispetibequ.pdf
Id.
91 hitpsi/www.epa.goviwggech/waterquality-standardsequlationskalispetindian-communitykalispet
reservation
192\Water Quality Standards Applicable to Waters within the Kalispel Indian Reservation, 3&¢fjon
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32. Karuk Tribe

303(c) Water Quality Standards
1 Application undereview; notice issue@ctober 24, 201&PA provides notice to
appropriate governmental entities and the local public when a tribal application for
TAS is ready for review. The notice generally provides 30 days to receive comments
on the tr iobastliosty. asserti on

401 Certification
91 Application under review; notice issu@tttober 24, 2018 PA provides notice to
appropriate governmental entities and the local public when a tribal application for
TAS is ready for review. The notice generally providesl&@s to receive comments
on the tribeds assertion of authority.

33. Kashia Band of Pomo Indians

Definition of ifwaters of the Rancheri ao
1T AwWater or Waterso means any water, sur f ac
through the Rancher{d®

Other Definitions
T APol lutanto means any substance that wil/l
Rancherid®*
1 fQuality of the water or watebsneans any chemical, physical, biological,
bacteriological, radiological, and other properties and characteristics of water which
affect its use?®

402 like and 404like Ordinance
T No person shall discharge any pollutant into the waters of the Rantfieria

34. Keweenaw Bay Indian Community

303(c) Water Quality Standards
1 Application under review; notice issuégril 8, 2019.EPA provides nate to
appropriate governmental entities and the local public when a tribal application for
TAS is ready for review. The notice generally provides 30 days to receive comments
on the tribebds assertion of authority.

193 Kashia Band of Pomo Indians, Ordinanderahibiting the Discharge of Any Pollutant into the Waters of the
RancheriaSection2(G). Available athttp://stewartspoint.org/wp/wp

content/uploads/2012/10/TribalOrdimce7.pdf

1941d. at Section 2(D).

1951d. at Section 2(F[sic]).

1914, atSection3. This ordinance is being enacted at this time as an emergency measure to maintain the quality of
Rancheria waters until such time as the Stewarts Point Rancheria Com@uuniigil can enact a new water

ordinance comprehensively regulating water quality and the discharge of pollutants on the Rashia Band

of Pomo Indians, Ordinance 3ectionl).
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401 Certification
1 Application under revi; notice issuedpril 8, 2019.EPA provides notice to
appropriate governmental entities and the local public when a tribal application for
TAS is ready for review. The notice generally provides 30 days to receive comments
on the tribeorgdy. assertion of autho

35. Kletsel Dehe Band of Wintun Indians

303(c) Water Quality Standards
1 Foun?weligible to administer a water quality standards program (TAS) on April 7,
2016.
1 [Initial water quality standards have not yet been apprbydtPA.

401 Certification
1 Found elgible to administer a water quality certification program (TASApnl 7,
2016

36. Lac Courte Oreilles Band of Lake Superior Chippewa Indians

Definition of AfAnavigabl eo

1 Lakes, ponds, and flowages on the Lac Courte Oreilles Reservation shall be presumed
to be navigable if they are listed in the Wisconsin Department of Natural Resources
publication ASurface Resources of Sawyer
Geological Survey quadrangle mdps.

1 Rivers and streams on the Lac Courte Oreilles Reservatidirbghpresumed to be
navigable if they are designated as continuous waterways or intermittent waterways
on United States Geological Survey quadrangle m&ps.

Other Novel Protections

1 ShoreandProtectionCoderequiresiSetbacks from Navigable Wadée(1) Bulding
setbacks shall be established to conform to health, safety and welfare requirements,
preserve natural beauty, reduce flood hazards and avoid water pollution. (2) For lots
that abut on navigable waters, all buildings and structures, new dwellingsamnt
lots and replacement dwellings; except piers and boat hoists shall be set back a
minimum of 75 feet from the ordinary higtater mark of navigable waters and
wetlands adjacent to any navigable water. The minimum setbacks shall be 100 feet on
the Chppewa Flowage. All setback distances are measured from the overhang or
appendage such as a deck, horizontally to the closest point of the ordinavwalkégh
mark. For lots that abut on nonnavigable wetlands, all buildings and structures shall
be set back minimum of 50 feet from the wetland boundary. Navigable wetlands
shall be determined by a representative of the Lac Courte Oreilles Conservation

197 https://www.epa.gov/wggech/epaactionstribal-waterquality-standardsandcontacts

198 ac Courte Oreilles Band of Lake Superior Chippewa Indians of Wisconsin, Tribal Code ofitlaw/|
Conservation, Chapter 7 Shoreldpibtection CodeSection7.105(1). Available at:

1991d. at Section 7.105(2).
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Department. Certification of wetland delineation, if required, is the responsibility of
the property owner.3) New boathouses shall not be allowed within 75 feet (100 feet
on the Chippewa Flowage) of the ordinary higater mark of navigable waters. (4)
Retaining walls shall not be allowed within f&&t (100 feet on the Chippewa
Flowage) of the ordinary higivater mark of navigable waters, within 75 feet (100
feet on the Chippewa Flowage) of navigable wetlands or within 50 feet of

nonnavigable wetlands??

37. Lac du Flambeau Band of Lake Superior Chippewa Indians

Definition of Areservation waterso
1 AReservation ward means all lakes, streams, sloughs, bayous, and marsh outlets
which are navigable in fact and which are located within the reservation; lakes which
are partly within this reservation are included to the extent of the shoreline within the
reservatiorf°:

Definition of Awetl andso
1 A We t Iomeanksshose areas that are inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adaptéel in
saturated soil conditions as well as having hydric soils present. Wetlands generally
include, but are not limited to swamps, marshes, and$6gs

303(c) Water Quality Standards
1 Foungioseligible to administer a water quality standards progr&8)on April 8,
2008:
1 Initial water quality standards were approved by EPA on September 17, 2010.

401 Certification
1 Found eligible to administer a water quality certification program (TASAmwii 8,
2008

404 like Ordinance
1 No tribal member or lesseshall conduct, nor shall any tribal member or lessee
permit, employ, contract or authorize any person to conduct, any of the following
activities without a permit therefor from the Tribe: (1) Deposit any material or place

20014, atSection7.501

201 ac du Flambeau Band of Lake Superior Chippewa Indians Tribal Code, Chaftes@¥ation Wateand

Shoreline Protectioand Enhancement Ordinancgedion 23.108 (5) Available at:
https://www.ldftribe.com/uploads/files/Court
Ordinances/CHR23%20Reservation%20Water%20and%20Shoreline%20Protection%20and%20Enhancement%20
Ordinance.pdf

2021d. at Sectior23.108 (18)

203 htps://www.epa.gov/wgsech/waterquality-standardsegulationslac-du-flambeaubandlake-superior

chippewatribe.
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any structure upon the bed of aegervation water without obtaining appropriate
Tribal and/or Federal Permit%’

1 Filling, grading, lagooning, dredging, ditching and excavating may only be conducted
in accordance with the provisions of Chapters Ill, IV, V, VI and VII of this ordinance,
ard only if done in a manner designed to minimize erosion, sedimentatidn
impairment of fish and wildlife habit&f?

1 Any use not permitted in Section 23.702 is prohibited in any reservation wetland area
unless a conditional use permit is granted by tfileeF°°

Other novel protections

1 The following setback requirements are established in order to protect the health,
safety, and welfare of tribal members and licenses and to reduce flood hazards and
prevent water pollutionl) A setback of sevenifyve (75)feet from the ordinary
high-watermark of an adjacent body of water to the nearest part of a building or
structure shall be required, excepting piers, boat hoists, fish hatclades
boathouses. (2) No boathouse shall be used for human habitatiomstuctzd
beyond the ordinary higlvater mark of any reservation body of water. All new
boathouses must be constructed at a minimum setback of five (5) feet from the
ordinary high water mark and must not exceed thrgedred (300) square feet in area
and nust not exceed thirteen (13) feet in heitffit

1 No person shall cut aquatic vegetation growing or found in any reservation body of
water without first consulting with the Tribal Natural Resource Department as to the
identity of the vegetation said pergmmposes to cut. In the event that the Tribal
Natural Resource Department determines that the vegetation is in fact wild rice or
advantageous to wildlife or fish habitat, it shall issue a written notice to said person

not to cut. 2%

38. Leech Lake Band of theMinnesota Chippewa Tribe

303(c) Water Quality Standards
1 Application under review; notice issudthy 31, 2019EPA provides notice to
appropriate governmental entities and the local public when a tribal application for
TAS is ready for review. The noticerggrally provides 30 days to receive comments

on the tribeds®®assertion of authority

401 Certification
91 Application under review; notice issudthy 31, 2019EPA provides notice to
appropriate governmental entities and the local public when aapiptitation for

2041 ac du Flambeau Band of Lake Superior Chippewa Indians Tribal Code, Chaptes@¥ation Wateand
Shoreline Protectioand Enhancemer@®@rdinance Section23.301

20514, at Section 23.804.

20814, at Section 23.703.

2071d. at Section 23.802.

2081d. at Section 23.501.

209 htps://www.epa.gov/wgtech/epaactionstribal-waterguality-standardsand-contacts
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TAS is ready for review. The notice generally provides 30 days to receive comments
on the tribebds assertion of authority.

39. Little Traverse Bay Bands of Odawa Indians
Definition of Awetl andso
1 fWetland meland characterized by the presentaater at a frequency and
duration sufficient to support, and that under normal circumstances does support,
wetland vegetation or aquatic life, and is commonly referred to as a bog, swamp, or
marsh, not contiguous to the Great Lakes, an inland lakenat, jpr a river or stream.
Wetlands must have hydric soils, wetland vegetation and presence of wetland
hydrology**°

Other Definitions

1 ACoastal Wetlandl m ewaettaisds that are within one mile or less of the Lake
Michigan shoreliné**

1 fAContiguous Wetlanil eansa wetland bordering a lake or stream or that is directly
connected to, or within 500 feet of, the surface waters of the Great1*akes.

1 fHigh quality wetlandd m etleose svetlands determined to be of high quality by
the LTBB Wetland Protection Officersing the rapid assessment for functional
values analysi§"

1 fAlnland Wetland me ayrwstlaral over one mile from the Lake Michigan
shoreline?**

1 ANon-contiguous Wetlandl m eaavetland over 500 feet from the surface waters of
the Reservation land and riitectly connected to waters theréi.

1 ANative Wetlandd m ewaetiarsds that are within or connected to the 1855 LTBB
Treaty Delineated Reservation that include marshes, bogs, fens, sedge meadows,
seeps, or wet prairiés®

404 like Ordinance
1 Regulationsl1. Uses Allowed Without a Permit: The Environmental Services
Department shall develop regulations for uses allowed in a wetland without a permit.
2. Uses Allowed With a Permit: The Environmental Services Department shall
develop regulations for activitiedlowed in a wetland with a permit. 3. Prohibited
Uses: The Environmental Services Department shall develop regulations for uses that

20| jttle Traverse Bay Bands of Odawa Indiaiéaganakising Odawak Statute 26WB06,Wetland Protectioand
Management Statut&ectionll(K) . Available athttps://www.ltbbodawa

nsn.gov/OdawaRegister/L egislative/Statutes/2006/wos%20206%20Wetlands%20Protection@&atute
passed%20by%20Council.p&eealsolLittle Traverse Bay Bands of Odawa Indidibal Code of Law, Title IV
Natural Resources, Chapter 4 Wetland Protection and Management, Section 4.403.K. Available at:
https://www.ltbbodawansn.gov/TribalCode.pdf

21| jttle Traverse Bay Bands of Odawa Indialetland Protection Management Statute at Section I11(B).
#21d. at Section 111(D).

#31d. at Section HI(E).

Z41d. at Section HI(G).

#51d. at Section IlIH).

2181d. at Section HI(1).
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are prohibited in a wetland. They will include but are not limited to the following: i.
Deposit or permit the placing aflfmaterial in awetland; ii. Dredge, remove, or
permit the removal of soil or minerals from a wetland,; iii. Construct, operate, or
maintain any use or development in a wetland; iv. Drain surface water from a
wetland; v. Engage in wanton destruction osteaof fish, game, reptiles, amphibians
or plants®*’

Statements of cultural or spiritual significance of wetlands

1 Cultural Values. The critical environmental functions of Wetland Areas make them
very important to Little Traverse Bay Bands of Odawa Ind{@i®B) culture in that
they provide medicinal, food and utilitarian plants, and a forum for outdoor education
and ceremony'®
By protecting wetlands, we protect our heritage for the next seven generations. The
Purposes of this Statute include encouragingcation and proper cultural uses of our
wetlands, and reducing their over harvesfitg.

E

Other novel protections
1 Great Lake®rotection Statuteras enacted to help protect and presémeeGreat
Lakes ecosystenunder the statute, no person under the juctszh of the tribgA)
may commence or carry out any drilling activity (including any slant or directional
drilling) to extract oil, gasor other petroleum products from lands beneath waters
under any of the Great Lakes (B) may mmmence or carry ouhg activities to sell
or divert any waters from the Great Lakés.

40. Lummi Tribe

Definition of fAwaters of the tribebo
f AwWatero means Lummi Natiormfground water a
T ASurface waters of the Lummi l ndi an Reser

waters originating from precipitation or ground water discharge that are found at the
surface of the earth and that originate or flow in, into, or through the Reservation, or
that are stored on the Reservation, primarily in rivers, streams, springs,peee|ss,
wetlands, lakes, and storm water drainage facifffies.

T ALummi Nation Watero means al l fresh and
into, or through the Reservation or trust lands, or that are stored on the Reservation or

2171d. at Section VIII.A.

2181d. at Section I.B.

2191d. at Section II.B.

2201d.at Section Il (only relevant portions cited).

221 ummi Codeof Laws, Title 17Water Resources Protection Code, Chapter 17.09 Definitions, Section 17.09.010.
Available at:https://www.lummi

nsn.gov/userfiles/393 ifle_17 Water Resources Protection Code Resolution -1 fdf

222 Lummi Tribe, Lummi Administrative Regulations (LAR), Water Quality Standards for Surface Waters of the
Lummi Indian Reservation; 17. LAR 07.020. Availabléntps://www.epa.gov/sites/production/files/2014
12/documents/lummmationwgs.pdf
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trust lands, whethdound on the surface of the earth or underground, and all Lummi
Nation tribal reserved water rigHts.

Definition of Awetl andso
T A"Wetl andso means those areas that are i nu
ground water at a frequency and duration swdficto support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and
similar areag®*

Other Definitions

T AAd] aMeearndtands o means wetl ands bordering,
of the United Stateso as defined®®by 33 CF

T AContiguous Wetl andso means wetlands that
Reservation or trust lands or etlgeographic features.(j, open space) by any of
the following criteria: (1) all or part of the wetland lies within the-y@@ar floodplain
of waters of the Reservation or trust lands; (2) hydric soil and hydrophytic vegetation
extend continuously to wars of the Reservation or trust lands or other pertinent
geographic features; or (3) sufficient evidence exists to conclude the wetland is
hydrologically connected and is immediately adjacent to waters of the Reservation or
trust lands or other pertinegeographic featureg®

T AFi 1l 1ingd means t heondsitp iha raises thegsurface levellofy mat
the land or the bed of a body of water above its prior or natural ele¢&tion.

T Al sol at ed We t-tidal wetlands not paat of & surfagdoutary system
to intrastate or navigable waters of the United States and §sechadjacent to such
tributary waterbodies.

1 APermib means a document issued pursuant to the Lummi Code of Laws or federal
regulations?®

303(c) Water Quality Standards
i Fountzjzgeligible to administer a water quality standards program (TAS) on March 5,
2007:
1 Initial water quality standards were approved by EPA on September 30, 2008.

401 Certification
1 Found eligible to administer a water quality certification program (TAS\larch 5,
2007.

402-like and 404like Ordinances

22| ummi Codeof Laws, Title 17 Water Resources Protection C@epter 17.09 Definition§ection 17.0910.
224
Id.

225 Id

226 Id

227 |d

228| ummi Tribe Water Quality Standards 17 LAR 07.020.

229 hitps://www.epa.gov/wgtech/waterquality-standardsegulationslummi-nation
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1 Itis civilly prohibited for any person td¢f) take, store, or alter water, or discharge
into Lummi Nation Water, or affect the quality or quantity of Lummi Nation Water
without a permit authorizing suchking, altering, or discharging or without an
exemption issued pursuant to this C6te
1 Storm Water Management
0 (a) No person may engage in any use or activity regulated by this Chapter that
affects or has the potential to affect the quality or quantigtan water as
listed in this Chapter without obtaining a land use permit from the Lummi
Planning Department, as provided in Title 15 of the Lummi Code of Laws and
regulations adopted thereunder, and developing a storm water pollution
prevention plan appwed by the Water Resources Manager. (b) Regulated
activities include all: (1) new developments; and (2)legelopments. (c)
Obtaining a permit from the Lummi Planning Department does not waive the
necessity of obtaining the appropriate permits from tfg& Brmy Corps of
Engineers and/or the U.S. Environmental Protection Agency or other
appropriate permits as required.
0 When storm water discharges directly or indirectly through a conveyance
system into a wetland, the following additional requirements brigtet: (1)
Storm water discharges to wetlands must be controlled and treated to the
extent necessary to meet appropriate water quality standards. (2) Discharges
to wetlands shall maintain the hydroperiod and flows of existing site
conditions to the extemecessary to protect the characteristic functions of the
wetland. (3) Created wetlands that are intended to mitigate for loss of wetland
acreage, function, and value shall not be designed to also treat storrftvater.
o All large development projects will oduct an analysis of offite water
guality impacts resulting from the project and shall mitigate these impacts.
The analysis will extend a minimum of ef@urth mile downstream from the
project. The existing or potential impacts to be evaluated and teiliga
include, but are not limited to, excessive sedimentation, streambank erosion,
discharges to ground water or recharge areas, violations of water quality
standards, and spills and discharges of priority pollutants identified under
Section 307(a) of theddleral Clean Water AGE?

402like Ordinance
1 The primary means to be used for controlling point source waste discharges shall be
through the issuance of waste discharge permits, in compliance with 17 LAR 07.090
(Mixing Zones) and 17 LAR 07.190 (Implementat) as provided for in the Lummi
Code of Laws Water Resources Protection Code (Title 17) as amended and Section
402 of the Clean Water Act (33 U.S.C. 132%)

230 ummi Tribe Water Resources Protection Co@&apter 17.08rohibited Acts, Enforcement, Review, and
Appeals Section 17.8.01Qf) (only relevant portions cited)

#11d. at Chapter 17.05, Stormwater Management, Section 17.05.020.

2321d. at Sectiorl 7.05.060(f).

2331d. at Section 17.05.060(g).

234 ummi TribeWater Quality Standards? LAR 07.190(c)

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 135



404like Ordinance

1 Permit Required for Activities in Streams, Wetlands, and Their Buffers. (a) No
activity or development shall be allowed on streams, wetlands, or their buffers within
the Lummi Reservation and trust lands without a permit issued by the Lummi
Planning Department unless the activity is specifically exempted or allowed in this
Chapter. Brmits may be issued with conditions or may require mitigation for
activities affecting streams or wetlands within the Lummi Reservation or trust lands.
(b) All' lands lying within the boundaries of the Lummi Reservation and trust lands
fall under the juridiction of the Lummi Nation and the requirements of this Chapter,
including lands owned by the LIBC, lands held in trust, fee lands owned by tribal
members, and fee lands owned by -dipal members®

1 Regulated Activities. A permit shall be obtained fréra tummi Planning
Department before undertaking any of the following (or similar) activities in a stream,
stream bank, or wetland: (a) the removal, excavation, grading, or dredging of sail,
sand, organic matter, or material of any kind; (b) the dumpisghérging, or filling
with any material; (c) the draining, flooding, or disturbing of the water level or water
table; (d) the placing of obstructions; (e) the removal or alteration of beaver dams; (f)
the construction, reconstruction, expansion, or deioolif any structure, road, or
utility; (g) the destruction or alteration of vegetatieny( through clearing,
harvesting, shading, intentional burning, or planting of vegetation that would alter the
character of a wetland) whicbubstantially changebe vegetation, topography, or
hydrology; or (h) activities that would result in the introduction of sediment, excess
nutrients, or pollutants or in a change in the physical or chemical characteristics of
wetland water, including quantify®

1 Stream BuffersBuffers shall be established around all streams as foli@ys:
Category 1: all streams shall have a minimum of a one hundred (100) foot buffer of
natural vegetation on both sides of the channel. The buffer width shall be a horizontal
distance measured frothe ordinary high water mark of the stream channel. No
septic systems shall be placed within two hundred (200) feet of a Category 1 stream.
(b) Category 2: all streams shall have a minimum of a twivey(25) foot buffer of
natural vegetation on botldes of the channel. The buffer width shall be a horizontal
distance measured from the ordinary high water mark of the stream channel. No
septic systems shall be placed within one hundred (100) feet of a Category 2 stream
(c) All stream stretches constnad by riparian wetlands shall have the appropriate
wetlandbuffer width applied within such a stretch unless the streafier width is
greater’

Statements of cultural or spiritual significance of water resources
1 The tidelands are an economically andwnallly critical resource that includes
salmon habitat, shellfish, extensive eel grass beds, herring spawning grounds, surf

2% ummi TribeWater Resources Proteaii€ode Chapter 116 Stream and Wetland ManagerheBection
17.06.020seealso: Lummi Administrative Regulation Wetland Management RegulatiohsAR 06.
2%1d. at Sectiorl7.06.030

87)d. at Section 17.06.090.
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smelt, sand lance, wildlife, and water supply intakes for salmon and shellfish
hatcherieg$®®

1 Streams and wetlands provide a numbdyasfefits to the Lummi Nation, including
fish habitat; habitat for migratory birds, amphibians such as frogs and salamanders,
and other wildlife; cultural plants and other cultural practices and properties;
providing recharge water to groumdater aquiferspreventing saltwater intrusion;
improving water quality; providing water to streams during summer low flows;
holding flood and storm waters; and recreational and educational opporttiiities.

1 All water that flows through or falls onto the Reservatitstharges to resourcieh
tidelands and estuaries of the Reservation and/or contributes to aquifer recharge on
the Reservation. The estuaries and tidelands of the Reservation (including the
overlying waters) support a diverse assemblage of flora, fandayabitats such as
eelgrass, shellfish, and salmonid rearing areas. The quality of the resources associated
with the estuaries and tidelands affects the political integrity, economic security,
health, and welfare of the Lummi Nation as well as subsistendtural, commercial,
and other uses by tribal memhéts

T ATri bal Cultural water useo0 means use of
traditional, spiritual, or religious needs of the Lummi Nation or its members, as
approved by the Lummi NationuBural Committeé**

41. Makah Indian Tribe

Definition of fiwaters of the tribeo
T ASurface waters of the tribeo include | ak
intermittent and ephemeral streams), wetlands, inland waters, saltwater, and all other
surface waterand watercourses within the exterior boundaries of the reserdtion.

Definition of #fAwetl andso
T AWetl andd means any area that is inundate
a frequency and duration sufficient to support, and that under normal stecwras
does support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally include swamps, marshes, bogs, and simildfareas.

Other Definitions
T APermito means a document deralawsé¢sdchagsur suant
NPDES; CWA, Section 401; CWA, Section 404) specifying the waste treatment and
control requirements and waste discharge condifiths.
T APollutanto includes, but is not |imited
residue, filter backash, sewage, garbage, sewage sludge, munitions, chemical

238|d. at Chapter 17.05 Storm Water Management, Section 17.05.010(b).
239|d. at Chapter 17.06, Stream and Wetland Marmesge;, Section 17.06.010(a).
24014, at Chapter 17.07 Water Quality Standards, Sedtif7.010(a)

241 Lummi Tribe Water Quality Standards 17 LAR 07.020.

242 Makah Tribe Water Quality Standards for Surface Waart |, Section 2.
243 Id

244 Id
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wastes, biological materials, radioactive materials (except those regulated under the
Atomic Energy Act of 1954, as amended (42 USC 2011 et seq.)), heat, wrecked or
discarded equipment, oil, mindltags, rock, sand, cellar dirt and industrial,

municipal, and agricultural waste discharged into wifer.

303(c) Water Quality Standards
1 Found eligible to administer a water quality standards program (TAS) on December
23, 2003:%
1 [Initial water quality standards were approved by EPA on September 29, 2006.

401 Certification
1 Found eligible to administer a water quality certification program (TAS) on
December 23, 2003

Statements of cultural or spiritual significance of wetlands
T ACemoni al and spiritual water useo0O means
spiritual and cultural practices that may involve primary and secondary contact with
water as well as consumption of water. This shall include uses of a water body to
fulfill cultural, traditional, spiritual, or religious needs of the Makah Indian Tribe, as
approved by the Makah Tribal Coungil

42. Menominee Indian Tribe

Definition of AfAnavigabl e waterso

T ANavigabl e waetsavithdads anekbanksandasufficiently deep and wide
for navigation with a canoe or other small craft. Navigable waters of the United States
are those waters that are subject to the ebb and flow of the tide and/or are presently
used, or have been used in the past, or may be susceptible for use to trabajort t
interstate or foreign commerce or other intermittent waterways that may be deemed
by the Director to fulfill purposes of navigation. A determination of navigability, once
made, applies laterally over the entire surface of the water body and is not
extinguished by other actions or events which impede or destroy the navigable
capacity’*®

Definition of Awaters of the Reservationo
T AwWaters of t he uchacsumulatiang of veaterp sunfaeeaamd s
underground, natural and artificial, public and pte; or parts thereof, which are
wholly or partially within, flow through, or border upon the Menominee Reservation,
but the term does not include any private or municipal pond, or any pond, reservoir or
facility built for reduction or control of pollutioar cooling of water prior to

245 Id

248 hitps://www.epa.gov/wgsech/waterquality-standardsegulationsmakahindian-nation

247" Makah Tribe Water Quality Standards for Surface Wdart |, Sectior2. Available at:
https://www.epa.gov/sites/production/files/2012/documents/makatnibe-wgs.pdf

28 Menominee Indian Tribe of Wisconsin Tribal Coart Il General Legislation, Chapter 512 Surface Water,
Avrticle |, Section 5125. Available athttps://www.ecode360.com/12096674
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Def i

T

discharge unless the discharge therefrom causes or threatens to cause water
pollution.?*°

nition of fAwetlandsbo
A Wet | an d seas thateaie mendated or saturated by surface water or
groundwater at a frequency and dwatsufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in
saturated (hydric) soil conditions. Wetlands generally include, but are not limited to,
swamps, marshes, bogs, and similaaaf®

Other Definitions

T

= =4 =

ADi schar ge of ayagddidnlofany pollutant omsendinasion af
pollutants to waters of the Menominee Indian Tribe of Wisconsin from any point
source. This definition includes additions of pollutants into waters of the Menominee
Indian Tribe of Wisconsin from surface ruhwafhich is collected or channellgsic]

by man; discharges through pipes, sewers, or other conveyances owned by a state,
municipality, or other person which do not lead to a treatment works; and discharges
through pipes, sewers, or other conveyancesrigadto privately owned treatment
works.?**

AOMRWO means outstanding Menomfnee resour
AONRWO means outstanding nat?onal resourc
APol |l utanto means dredged spoi kwashsol i d wa
sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials, all
radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt,
nutrients, toxic substances, pesticides, and industrial, municipal, andltagaic

waste (and their components and breakdown products) discharged into water or

entering through other meafé.

AUnaut hori zed di s c h ahengicals, oXic sgbstdnses,ances o0 me
hazardous substances or wastes, components of industrial digsjydrgavy metals,

organic compounds, pesticides, discharge(s), loadings, or other pollutants that enter
ONRW or affect OMRW designated waters of the Reservation without prior issuance

of a tribal water permi>>

402-like and 404like Ordinance

1

All activities that affect water quality, water quantity, and uses of waters of the
Reservation shall be regulated by the Tribe. This chapter prohibits unauthorized
discharges of substances to waters and wetlands of the Menominee Indian
Reservation and regulatesteraquality, water quantity, and activities that affect
water quality, water quantity, and uses of waters of the Reseration.

249 Id

250|d'

251 Id

252|d'

253 Id

254|d.

255 Id

2561d. at Article |, Section 514 A.
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1 Activities that require a tribal water permit include but are not limited to the
following:

(1) New or increased discharges to watbeg will affect OMRW designated waters
of the Reservation.

(2) Existing discharges that enter ONRW designated waters of the Reservation.

(3) New or existing hydrological modifications that affect waters of the Reservation;
this shall include dams, impoundmerasgd other structures that affect water
quality criteria and/or affect the nature of the waters so as to prohibit the natural
spawning runs and other migrational patterns of indigenous fish.

(4) Shoreline disturbance activities that may affect the beds and bamlaters of
the Reservation; these activities include many types of shoreland construction,
e.g, placement of a seawall or riprap for erosion protection and placement of boat
ramps to facilitate the launch or retrieval of watercraft, provided thatimath
ramps are deemed to present a potential significant impact to tribal waters in the
opinion of the Director.

(5) Stream crossing activities, including skidding trails and bridge and culvert
placement, improvement, or replacement and fill placed in wetland water
bodies in conjunction with the improvement or replacement of bridge and culvert
crossings for municipal, township, county, state, tribal, or federal projects. The
replacement of historic bridges must be coordinated with the Tribal Department
of Historic Preservation. In addition, the existing structure must be removed and
the replacement must be constructed on the same or similar alignment with
hydraulic capacity that is consistent with the tribal and federal regulations and
requirements. The atement of fill material into wetlands is authorized for
widening of the road approaches to conform to the width or alignment of the new
structure. All excess material must be placed at an upland location. If the project
involves changing the channel ofiger, creek, or stream, then additional
requirements may be applied. These activities also include the installation and
removal of submerged utility line crossings; additionally, the following special
conditions must be met:

(a) Utility lines placed across ¢hchannel of an authorized federal navigation
project must be embedded at least six feet below the authorized channel
depth, or to a lesser depth if approved by the Corps of Engineers.

(b) Dredged or fill material may be placed as backfill or bedding, rezplilay
the Tribe, so long as there is no change in preconstruction bottom
contours. Excess fill must be removed to an upland disposal area.

(c) The utility line must not be placed within 500 feet of a levee or flood wall
constructed and/or maintained with fealdunds.

(d) Utility crossings involving pipelines must comply with Federal
Department of Transportation regulations for installation of pipelines.

(e) All utility lines transporting oil, gas, or other pollutive substances must be
equipped with shutoff valves #te upland edge of the water crossing to
prevent unnecessary pollution of waters in the event of pipeline failure.

(6) Placement of fish barrier structures that prevent the upstream and/or downstream
movement of fish, often associated with impoundment strestur
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(7) Dredging activities that include the removal, by suction, scooping or scraping
devices, of materials channelward of the ordinary fwglter mark from
navigable waters, provided that all dredged materials are placed on an upland site,
not a wetland, andbove the ordinary higtvater mark.

(8) Placement of new and existing dry fire hydrants that include an intake structure
and pipe in or on the bed and banks of water bodies for the purpose of
constructing a dry fire hydrant to supply water for firefightinggoses.

(9) Withdrawal of water from (surface) waters of the Reservation. Persons who want
to withdraw surface waters from waters of the Reservation shall be restricted to
guantity limitations and must obtain a tribal water permit from the Tribe.
Typically, pesons wishing to withdraw surface water from waters of the
Reservation will submit a permit application to the Tribe and shall be limited to
the following minimum requirements if a permit is issued:

(a) Withdrawal of 25,000 gallons or less of surface wateidagrfrom rivers
and 1,000 gallons or less per day from lakes (note: withdrawal of water for
emergency fire situations is exempt from these requirements).

(b) Withdrawal of surface water by persons shall not adversely affect the
guantity of surface water avallle to any other person, facility, practice or
activity. The Department will evaluate each withdrawal for appropriate
flows based on existing or acquired flow data. Based on each evaluation,
including applications in excess of the above limits, a pergerdghathe
total flow may be permitted to be withdrawn but shall not cause a
violation of the use designations or water quality standards of this chapter.
Surface water extraction which results in the latter person, facility,
practice or activity not beingble to obtain sufficient surface water shall
constitute adverse effect.

(c) Withdrawal of surface water by persons, facilities, practices, or activities
shall not cause a violation of the use designations or water quality
standards of this chapter.

(d) Persons wh propose to withdraw surface water shall submit a feasibility
report to the Tribe which documents the quantity of surface water intended
to be extracted per day and other relevant narrative and plan drawing
information. No facility, practice or activityhall be undertaken until
approval of a feasibility report is obtained from the Tribe and a tribal
water permit is issued.

(10) Dredging and filling of wetlands that affect waters of the Reservation.

(11) The application of pesticides within 200 feet of waters oRéservation.

Note: Certain activities listed in Subsection C(1) to (11) may require additional

permits and/or certification. Such additional permits and certifications shall be

obtained by the applicant prior to issuance of a tribal water p&tmit.

Statemats of cultural or spiritual significance of wetlands and water resources
1 Ceremonial, religious and spiritualuses a desi gnated use wunder
guality standardsAll waters of the Reservation are used for ceremonial and spiritual
purposes byribal members (and descendants). The Tribe holds water sacred, and our

%71d. at Article 11, Section 51:82.C (citations omitted). Available dtttps://www.ecode360.com/12096785
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historic past epitomizes this statement. The original five clans of the Menominee,
consisting of the Bear, Eagle, Wolf, Crane, and Moose, depended on water to sustain
life and used wizr to perform their ceremonial responsibilities. Additional historic
and modern ceremonial uses of water include, but are not limited to, uses in the
annual Sturgeon Ceremony, wild rice harvest, and the harvesting of medicinal plants
from waters of the Reervation. Traditional religious use of water in Big Drum
Ceremonies, the sweat lodge, and other ceremonies is (still) practiced today. These
uses may involve, among other things, primary direct contact, drinking and inhalation
of water. Recognizing the mmonial and traditional use of water and its-gfeing
properties is important for the spiritual significance of the Menominee p&8ple.

T Cultur al use i s a designated wuse under th
of the Reservation, and aquatiatural resources, are designated for historic,
traditional, and cultural uses. Cultural water uses encompass all ethnohydrological
uses of water associated with unigue Menominee ways of life. These uses include, but
are not limited to, the ethnobotanitarvest and medicinal use of numerous plants
associated with aquatic, wetland, and riparian habitats, as well as basic
socioeconomic uses of waters of the Reservation for sustenance. Aquatic plants that
grow in waters of the Reservation are vital to sardtion of Menominee culture
through the use of those plants for medicinal purposes by Menominee people.

o All living things on the Menominee Reservation in some way use the waters
of the Reservation to sustain life. People, animals, birds, plants, tnees, a
insects use water and have their place in Menominee culture.

o0 Waters of the Reservation shall be maintained and protected in such an
ecological condition that will allow (traditional) Menominee educational uses
associated with waters of the Reservatmoontinue perpetually.

0 Cultural educational uses shall include, but not be limited to,
ethnohydrological learning experiences that are passed from one generation to
the next regarding the harvest of plants and animals. Culturally, to the
Menominee peopl, waters of the Reservation are as significant as the forest
ecosystem and will continue to be regarded with the same deference. The
Tribe protects the forest ecosystem with sustained yield forestry management
practices; this same (everlasting) treatnstatl be afforded waters of the
Reservation, for it is the very essence of sustaining life which is critical to
maintaining the culture of the Menominee people. Cultural uses are very
significant to the Tribe, indigenous foraswelling people that have fanore
than five millennia relied upon the water in the Tribe's historic range to
sustain unique Menominee ways of fifé.

43. Miccosukee Tribe of Indians
Definition of ifwaters of the tribeo

M nfTribal Reservation Surface Waters m eal wasers within the exterior boundaries
of the Miccosukee Tribks Federal Reservation and Miccosukee Reserved Area,

281d. at Article II, Section 51Z.C.
291d. at Article 1, Section 51.D.
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including water situated wholly or partly within, or bordering upon Tribal
Reservation Lands and the Miccosukee Reserved Area, whetlier, puvate, or
Federally protected lands,g, National Parks or Preserv&s.

Definition of #Awetl andso
1 fWetland® metlrosesareas that are inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support, and thatdee
normal circumstances do support, a prevalence of vegetation typically adapted for life
in saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and
similar areag®*

303(c) Water Quality Standards
1 Found eligible to administer a water quality standards program (TAS) on December
20, 1994.
T The tribeds i1initial wat enMay®Rb 4909 with st andar
gggiltiz%gal standards approved for the Miccosukee Reserve Area on March 15,
1 A second supplementgbplicationis under review; notice issuépril 12, 2019.

401 Certification
1 Found eligible to administer a water quality standards program (TAS) on December
20, 1994.

44. Mohegan Tribe of Indians of Connecticut

311%like Ordinance

1 The Molegan Tribal Council hereby adopts and incorporates by reference, as if laid
out here in full, all the substantive provisions of the United States Federal Water
Pollution Control Act, Clean Water Act, Oil Pollution Control Act which are in effect
for existing sources, operations and new construction projects on the Mohegan Indian
Reservatiorf>®

1 TheMohegan Tribal Council hereladopts and incorporates by reference, as if laid
out here in full, the applicable sections of the following substantive federal
reguations as Mohegan tribal regulatioii$) 40 CFR 110 Discharge of O(2)

280 MiccosukeeEnvironmental Potection Code Subtitle B, Water Quality Standards for Surface Waters of the
Miccosukee Tribe of Indians, Section 1.B. Availablehdips://www.epa.gov/sites/prodimt/files/2014
12/documents/miccosukee.pdf

261 |d

262 hitps://www.epa.gov/wgtech/waterquality-standardsegulationsmiccosukeeribe-indiansfl orida

#3Mohegan Tribe of Indians Code, Part Il, Chapter 5, Article X Environmental Protection Department, Section 5
211(a) (only relevant portions cited). Available at:

https://library.municode.com/tribes_and_tribal nations/mohegan_tribe/codes/code of laws?noddIdFRIN
CO_CH5HESAWE_ ARTXENPRDE_SZ08ESMOENPRCO
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40 CFR 112 Qil Pollution Preventip(3) 40 CFR 116 Designation of Hazardous
Substanceg#) 40 CFR 117 Determination of Reportable Quantities for Hazardous
Substance$®

402like Ordinance

1 The Mohegan Tribal Council hereby adopts and incorporates by reference, as if laid
out here in full, all the substantive provisions of the United States Federal Water
Pollution Control Act, Clean Water Act, Oil Pollution Control Act which arefiect
for existing sources, operations and new construction projects on the Mohegan Indian
Reservatiorf>®

1 The Tribe adopts andcorporates by referencas if laid out here in full, the
applicable sections of the following substantive federal regulati®mdohegan tribal
regulations(5) 40 CFR 122 EPA Administered Permit Programs: The National
Pollutant Discharge Elimination Syste(6) 40 CFR 123 State Progran{g) 40 CFR
125 Criteria and standards for the national pollutant discharge eliminatiomsyste

1 The Mohegan Tribal Council hereby adopts and incorporates by reference, as if laid
out here in full, all the substantive provisions listed below of the St&femiecticut
Department of Environmental Protection (CTDEP) Water Regulations as the
MoheganEnvironmental Protection Department (MEPD) Water Regulations
governing environmental protection within the Mohegan Indian Reservation as
Mohegan tribal regulations. (P)elegation of Permitting Authority for Water
Pollution Control and Exemption from PubNotice 22a430-1 through 2{3)
General Conditions Applicable to Water Discharge Permits and Procedures and
Criteria for Issuing Water Discharge Permits-238-3 through 4

404like Ordinance

1 The Mohegan Tribal Council hereby adopts and incorporatesfésence, as if laid
out here in full, all the substantive provisions of the United States Federal Water
Pollution Control Act, Clean Water Act, Oil Pollution Control Act which are in effect
for existing sources, operations and new construction praadtse Mohegan Indian
Reservatiorf®’

1 The Mohegan Tribal Council hereby adopts ammbrporates by referencas if laid
out here in full, the applicable sections of the following substantive federal
regulations as Mohegan tribal regulatiofist) 40 CFR 233104 State program
regulations’®

1 The Mohegan Tribal Council hereby adopts and incorporates by reference, as if laid
out here in full, all the substantive provisions listed below of the St&lermfecticut
Department of Environmental Protection (CTDEP) ¥va&egulations as the
Mohegan Environmental Protection Department (MEPD) Water Regulations
governing environmental protection within the Mohegan Indian Reservation as

264 Id
265 Id
266 Id

at Section 811(b) (only relevant portions cited).
at Section 2211(a) (only relevant portions cited).
at Section 211(b) (only relevant portions cited).
%71d. at Section 811(a), onlyrelevant portions cited.
281d. at Section 211(b), only relevant portions cited.
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Mohegan tribal regulation$¢4) Inland Wetlands and Watercourses-&2al through
22a39-15; (6) Tidal Wetlands 2280-1 through 22&80-17 2%°

Other Novel Protections

1 The Mohegan Tribal Council hereby adopts and incorporates by reference, as if laid
out here in full, all the substantive provisions listed below of the State of Connecticut
Departnent of Environmental Protection (CTDEP) Water Regulations as the
Mohegan Environmental Protection Department (MEPD) Water Regulations
governing environmental protection within the Mohegan Indian Reservation as
Mohegan tribal regulations. (1) Aquifer Protien Area Land Use Regulations 22a
354+1 through 10;(5) Sewage System Additives and Detergentd@24a through 3;
(7) Water Diversion 22872-1, 22a377(b}1, 22a377(c}1, 22a377(c)22"°
Subsection (h) directs the more stringent or specific requirsn@apply in the case

of conflict. Subsection (jJj) notes that th
automatically update to match the most recent federal and’Stave and
regulations.

45. Morongo Band of Mission Indians

303(c) Water Quality Standasd
i Foungzeligible to administer a water quality standards program (TAS) on April 3,
2018:
1 Initial water quality standards have not yet been approved by EPA.

401 Certification
1 Found eligible to administer a water quality certification program (TASp 3,
2018

46. Navajo Nation

Definition of fAnavigabl e waterso
9 iNavigable waterso mears waters of the Na

Definition of fAwaters of the Nationbo
T AwWaters of the Navajo Nationo means all s
portions of rives, streams (including perennial, intermittent and ephemeral streams
and their tributaries), lakes, ponds, dry washes, marshes, waterways, wetlands,
mudflats, sandflats, sloughs, prairie potholes, wet meadows, playa lakes,
impoundments, riparian areas, sigs, and all other bodies or accumulations of
water, surface, natural or artificial, public or private, including those dry during part

291d. at Section 211(d), only relevant portions cited.

27014, at Section 811(d), only relevant portions cited.

211d. at Section 8211(h) and (j).

272 hitps://www.epa.gov/wgtech/epaactionstribal-waterquality-standardsand-contacts

23 Navajo Nation Code, Title 4 Environmental Protectidayajo Clean Water Aection 102(a21). Available
at: http://www.navajopublicwater.org/NNCleanWaterAct.pdf
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of the year, that are within or border the Navajo Nation. This definition shall be
interpreted as broadly as possiblendude all waters that are currently used, were
used in the past, or may be susceptible to use in interstate, inteadirifmakign
commerce. Consistent with federal requirements, the Director may exclude from
waters of the Navajo Nation certain wastatment systenfs?

Definition of #Awetl andso
T A"Wetl andsodo means those areas that are i nu
groundwater at a frequency and duration to support, and that under normal
circumstances do support, a prevalence of vegetatiacatiypadapted for life in
saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and
similar areas”

Other Definitions

1T ADi scharge of pollutant(s)d means any add
from any point sourcé®
T AWaesot or fipoll utanto means dredged spoil,

backwash, sewage, garbage, sewage sludge, munitions, chemical wastes, biological
materials, radioactive materials (except those regulated under the Atomic Energy Act

of 1954, 8 amended), heat, wrecked or discarded equipment, rock, sand, cellar dirt,

and industrial, municipal, and agricultural waste discharged into water. This term

does not mean (A) Asewage from vesselso w
Clean Water Actpr (B) water, gas, or other material which is injected into a well to

facilitate production of oil or gas, or water derived in association with oil or gas

production and disposed of in a well, if the well used either to facilitate production or

for disposapurposes is approved by authority of the Navajo Nation, and the Navajo

Nation determinesthdéPol | ut ant 0 means dredged spoil
residue, filter backwash, sewage, garbage, sewerage sludge, munitions, chemical

wastes, biological matials, radioactive materials (except those regulated under the

Atomic Energy Act of 1954 as amended (42 U.S.C 2011 et. seq.,) heat, wrecked or
discarded equipment, rock, sand, cellar dirt, and industrial, municipal and agricultural

waste discharged intbe waters of the Reservation, including discharges of storm

water that result in deleterious alterations of the hydrology and morphology of waters

of the Reservatiaf’

402-like Ordinance
1 The Department may issue general orders applicable throughout gre&ies for
the construction, installation, use and operation of practicable and available systems,
methods and means for preventing and abating pollution of the waters of the Oneida
Reservation. Such general orders and rules shall be issued only afpgoatunity to
be heard thereon has been afforded to interested parties by means of a public hearing.

27%1d. at Section 102(a)(43)
23 |d. at Section 102(a)(44).
27%1d. at Section 102(a)(9).
2171d. at Section 409:3(k).
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The Department shall, when appropriate, consult with other tribal departments and
entities having particular expertise in the subject matter of the.Gfder

1 The Department may enter into agreements with the responsible authorities of the
state or any of its political subdivisions, subject to approval by the Board and the
Oneida Business Committee, relative to methods, means and measures to be
employed to cotrol pollution of any intejurisdiction streams and other waters and
to carry out such agreement by appropriate general and special orders. This power
shall not be deemed to extend to the modification of any agreement with the state or
any political subtvision thereof concluded by direct legislative act of the Oneida
Business Committee or the Oneida General Tribal Cafficil

1 (a) The Department shall require that all persons discharging any substance to waters
of the Reservation requiring a permit undex Bederal Water Pollution Control Act,
33 U.S.C. 1251, et seq., report the manner used, amount used, and amount discharged
to the waters of the Reservation for each substance. The Department may verify
reports received by field monitoring of any dischafbg TheDepartment may
establish minimum effluent volumes for which reports are required under this
Section. (c) Wastewater Discharge Environmental Fee: Beginning in 1997, there is
established a Wastewater Discharge Environmental Fee. This fee shatl bg pa
each person required by Section 4091 report a discharge. In 1997, the fee under
this Section shalbebased on an administrative ée@lus an additional fee, to be set
by the Department by rule and to be based on the concentration or qualnditlyr of
pollutants discharged. (d) Violators of the reporting requirement established under
Section 409.6L shall forfeit not less than $100 nor more than $5,000 for each
offense. Each day of continued violation is a separate offéhse.

Other Novel Proteains

1 Land Use Permit. The purpose of a land use permit is to ensure that the proposed
disturbance of the land is compliant with applicable law. (a) A land use permit is
required before: (1) Any structure, other than a building, is erected, moved, or
strucurally altered. (2) A restoration project is initiated. This includes wetland
restoration and stream bank enhancen{8hBest management practices are
implemented. (4) Any land is disturbed. This does not include: (A) Cropping or
planting trees or vegdtan. (B) Habitat enhancement activities, such as invasive
species control and wildlife plantings. (C) Maintenance of a structure or land use that
has been approved pursuant to a previously issued land use permit. (b) Standards
Attached to Permits. In gréing a land use permit for filling, grading, lagooning,
dredging, or excavating, the following considerations shall be addressed and
standards shall be attached to the permit where applicgb)eill materials shall not
restrict floodway or appreciabhgduce the storage capacity of the floodplain. (6)
Sides of a channel or artificial waterway shall be stabilized to prevent slumping. (7)
Sides of a channel or artificial waterway shall be constructed with horizontal to

2781d. at Section 409-4.
2191d. at Section 409-%.
2014, at 409.61.
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vertical side slopes of 3:1 or ftat in sand or gravel, 1:1 or flatter in organic soils,
and 2:1 or flatter in other soils, unless bulkheads or riprapping are pro%itied.

1 The Department may order or cause the abatement of pollution of waters of the
Reservation which the Department hasdeined to be significant and caused by a
nonpoint source, as defined in Section 408.8cluding pollution which causes the
violation of a water quality standard, pollution which generally impairs the aquatic
habitat or organisms, pollution which restsi navigation due to sedimentation,
pollution which is deleterious to human health, pollution which interferes with
cultural or religious uses of waters of the Reservation, or pollution which otherwise
significantly impairs water quality. Any and altde's of the Department issued under
this Section shall be consistent with the goals and objectives of theApmwbé
Ashwaubenon Creeks Priority Watershed Project or such other priority watershed
projects as may be designated under Section 409.Rartici@tion by a person in a
designated priority watershed project and the compliance by that person with any and
all criteria established by said priority watershed project shall entitle the person to a
rebuttable presumption of compliance with the requiremaritsis Sectior{(emphasis
addedy®?

1 Non-Point Source Pollution. Erosion, sedimentation, or anypwnt source
pollution during and after any land disturbance shall not exceed that which would
occur if the land was left in its undisturbed state and/oromagolled in accordance
with the practices established in this section. (a) Practices to contrpbirdrsource
pollution are expressed in terms of performance and include the foll&%ing:

1 Protected Area District Overlay {B. The purposes of the Proted Area District
Overlay are to preserve ecological relationships, natural resources, and aesthetic,
cultural and historical values; and to protect the health and integrity of wetlands,
watersheds, natural systems, environmental corridors, capacitiesdfays and
drainages, and other areas of significance, such as historical and cultural sites.
Permitted uses in the Protected Area District Overlay of the Reservation shall be
planned and managed in a manner to minimize, insofar as practicable, dtayntesu
damage to the ecology, environment and capacities of natural systems; and the long
term health and preservation of cultural historical resources of the Reservation.

o This district overlay shall extend ovét) All navigable waters, drainage

ways, slreland areas and floodplains. (2) Habitats of endangered or

threatened species as defined by federal or state law. (3) Historical, cultural or

archeological resources, as defined by Tribal law.

Permitted Uses. (1) Any use permitted within the Conservancy District.

o Conditional Uses. (1) Any activity within a shoreland area, other than a
permitted use. (2) Nestructural industrial or commercial uses such as
loading areas, parking areas, and atrfanding strips. (3) Private and public
uses such as: golf courses, tennis courts, driving ranges, archery ranges, game
farms, fish hatcheries, shooting preserves, target, trap and skeet ranges, hiking
trails, bridle trails and bike paths. (4) Residdniges such as: lawns, gardens,

(@)

2l1d. at Sectior605.101 (only relevant portions cited).
2214, at409.412.
2314, at605.121.
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parking areas, and play areas. (5) Uses or structures accessory to open space.
(6) Uses or structures accessory to permitted uses. (7) Sewage treatment
plants. (8) Ponds, if in the floodplain. (9) Additional uses as approydae
Land Commission

o Prohibited Uses. Every use not listed above is a prohibited use, except as may
be approved by the Land Commission as a conditional use.

o Standards.

(1) Setbacks. (A) All structures, except structures which have a function
which makest necessary for an on or near water location (e.g.,
boathouses and bridges) or are otherwise regulated within this law,
shall be at least severfiye (75) feet from the ordinary higivater
mark of navigable waters or a drainage way. (B)sSi@ sewage
disposal systems shall be at least fifty (50) feet from the ordinary high
water mark of navigable waters or a drainage way. (C) Setbacks for
pastures and agricultural uses, such as cultivating, cropping, fertilizing
and applying pesticides: thiffjwe (35)feet from the ordinary high
water mark. (D) Setbacks for feedlots and barnyards: one hundred
(100) feet from the ordinary higlater mark. (E) Setbacks for waste
disposal or the storage of scrap materials, byproducts, raw materials,
or marginal products sh as fill material, pulp wood, sand and gravel:
one hundred (100) feet from the ordinary higater mark.

(2) All roads, bridges and railroads shall only cross navigable waters or
drainage ways upon issuance of a permit. All such construction shall
minimize he area affected and vegetation and environmental damage
(e.qg, siltation, destruction of natural vegetation, degradation of
aesthetics) to navigable waters and drainage ways and the lands
adjacent to them. All waterway crossings shall minimize obstrutdion
water flow. Roads, bridges and railroads: (A) Shall have adequate
flood proofing measures provided to a height at or above the flood
protection elevation. (B) Shall be constructed to minimize any increase
in the one hundred year flood elevation. Na@ase in the one
hundred year flood elevation shall exceed-tergh (0.1) of a foot.

Also, no increase in the one hundred year flood elevation shall be
allowed unless appropriate arrangements are made with all affected
parties.

(3) Removal of shorecover shake conducted in accordance with any
applicable Tribal law.

(4) The following norconforming uses which were in existence at the
time of the original adoption of this law shall conform to the
provisions of this law within three (3) years following the datehe
case is recorded as a roonforming use: (A) Setbacks for pastures.
(B) Setbacks for any agricultural uses. (C) Setbacks for feedlots and
barnyards. (D) Setbacks for waste disposal or the storage of other
materials, as covered in 60538)(1)(E).

(5) Floodplains. No structure, fill, deposit, obstruction, or other use may
be allowed in the floodplain which, acting alone or in combination
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with existing or future uses, unduly affects the capacity of the
floodway, unduly increases flood heights, or unduiyidishes the
storage capacity of the floodplain. (A) Structures in a floodp&i(it)

Shall have a low flood damage potential. (iii) Shall be constructed and
placed on the building site so as to offer minimum obstruction to the
flow of flood waters. Wheneer possible, structures shall be

constructed with the longitudinal axis parallel to the direction of flow
of flood waters and will be placed with their longitudinal axes
approximately on the same line as those of adjoining structures. (iv)
Shall be firmlyanchored to prevent them from being washed away by
flood waters. (v) Shall have all service facilities such as electrical and
heating equipment at or above the flood protection elevation. (B)
Compliance with this law shall not be grounds for the remadviainals
from the floodplain unless such lands are filled to a height of at least
two (2) feet above the elevation of the one hundred year flood for the
particular area and are contiguous to other lands lying outside the
floodplain. (C) Fill or depositionfanaterials: (i) Shall be protected
against erosion by riprap, vegetation cover, sheet piling, or a bulkhead
(i) Shall have some beneficial purpose and no more than is necessary
to achieve that purpose shall be deposited, a plan shall be submitted by
theowner showing the uses to which the filled land will be put and the
final dimensions of the proposed fill. (D) All construction and
substantial improvements to utilities, sewage disposal systems

wells shall be flood proofed at or above the flood pride

elevatioré (F) Existing Structures in the Floodplain. No

modifications or additions shall be allowed to any existing structures
which are not in compliance with permitted floodplain standards or
uses, unless such modifications or additions meet #ileofollowing
criteria: (i) The modifications or additions to structures shall not
increase the amount of obstruction to flood flows. (ii) Any addition to
a structure shall be flood proofed, by means other than the use of fill,
to at or above the floodgtection elevatio@ (iv) Flood Proofing.

Flood proofing measures shall be designed consistent with an
elevation at or above the flood protection elevation to withstand flood
velocities, forces, and other factors associated with flooding. All flood
proofing shall provide anchorage to resist flotation and lateral
movement®*

47. Pala Band of Mission Indians
303(c) Water Quality Standards

i Foun985eligible to administer a water quality standards program (TAS) on April 19,
2016:

241d. at 605.83 (only relevant portions cited).
285 hitps://www.epa.gov/wgtech/epaactionstribal-waterguality-standardsand-contacts
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1 Initial water quality standards havetryet been approved by EPA.

401 Certification
1 Found eligible to administer a water quality certification program (TAS}ti 19,
2016.

48. Pawnee Nation of Oklahoma
Definition of fAwaters of the Nationo
1 fWaters of the Pawnee Nation (Natiom)eans all strems, lakes, ponds, marshes,
navigable and nenavigable watercourses and waterways, wells, springs, irrigation
systems, drainage systems, storm sewers, wetlands as defined by the Nation, and all
other bodies or accumulations of water including surfaceuaddrground, natural or
artificial, public or private, which are contained within, flow through, or border upon
the jurisdiction of the Pawnee Nation, including but not limited to the Pawnee Nation
Reservation as established by the Act of April 10, 187&ng portion theredt®®
T APawnee water o means all the waters, sur f
occurring within, flowing through, and bordering upon, the boundaries of the Pawnee
Reservation as established in 1876.

Definition of #fAwetl andso
1 AwWetlandd means any area that is inundated or saturated by surface or ground water at
a frequency and duration sufficient to support, and that under normal circumstances
does support, a prevalence of vegetation typically adapted for life in saturated soil
condtions. Wetlands generally include swamps, marshes, bogs, and similat®areas

Other Definitions

9 "nDi schargeo includes but is not I imited t
addition of any pollutant to vt#bhfeoms wit hi
any point sourcé®®

1T A"nDi scharge of a pollutant"™ or "discharge"”
combination of pollutants to Pawnee waters from any point sétftce.
1 fPoint sourcé means any discernible, confined and discrete conveyance et outl
including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete
fissure container, rolling stock or vessel or other floating craft from which pollutants
are or may be discharged into waters within the N&iqrisdiction. The termipoint
sourc® shall not include agricultural storm water discharge and return flows from
irrigated agriculturé®

2% pawnee Nation of Oklahomaw and Order CodéTitle XII Natural Resource Protection AGection 007aa).
Available athttps://www.pawneenation.org/files/documents/Tilé.pdf.

2871d. at Section 402(r).

2814, atsection 502

2914, at Section 007(e).

2914, at Section 402(j).

2911d. atSection 007(r).
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1 APoint sourcé means any discernible, confined, and discrete conveyance, including
any pipe, ditch, channel, tunnel, conduit, container, casing, dam gate or spillway,
well, discrete fissure, container, rolling stock, or vessel or other floating craft,
confined animal feding operations and landfill leachate collection systems,
petroleum production lease lines or underground injection system lines from which
pollutants are or may be dischardéd.

1 #APollutandincludes but is not limited to dredged soil, solid waste, inaioer
residue, sewage, garbage, sewage sludge, munitions, chemical wastes, biological
materials, radioactive materials, heat, wrecked or discarded equipment, rock, sand,
cellar dirt and industrial, municipal, and agribusiness wdste

T APol I uti oMt @ rmeigpmd lauty cont amination or
chemical, or biological properties of any waters that will render the waters harmful or
detrimental to: (1) Public health, safety, or welfare (2) Domestic, commercial,
industrial, agricultural, rreational, or other legitimate beneficial uses (3) Livestock,
wild animals, or birds (4) Fish or other aquatic.fité

303(c) Water Quality Standards
1 Found (géié]ible to administer a water quality standards program (TAS) on November
4, 2004
1 [Initial waterquality standards have not been approved by EPA.

401 Certification
1 Found eligible to administer a water quality certification program (TAS) on
November 4, 2004.

402-like and 404like Ordinance

1 This Chapter asserts the authority of the Pawnee Nation terimept the goals and
policies of the Nation td:3) Utilize areawide planning and management to control
sewage and other discharpggisl) Prohibit the discharge of toxic pollutants in toxic
amounts and, to the extent practicable eliminate, or effectoeelirol, the discharge
of pollutants from any sourc€l2) Require environmental review of proposed
activities which may cause individual or cumulative adverse impacts to water quality,
natural resources, public health, lands, recreation, cultural oribédtealues, air,
guality of I|life, or other aspects of the
be modified to avoid adverse impacts if possible, to minimize unavoidable impacts,
and provide full mitigation for unavoidable impadts4) Prohibitor regulate
activities which may cause or contribute to a violation of this Chapter and applicable
water quality standards, or a violation of federal f&w.

1 Authority of the Department of Environmental Conservation and Safety. The DECS
shall have the authity and the responsibility of the following: (1) Carry out the

29214, at Section 402(u).

2931d. at Section 007(s).

2941d. at Section 402(v).

29 hitps://www.epa.gov/wgtech/waterquality-standardsegulationspawne-nation

2°pawnee Nation of Oklahomaaw and Order CodéTitle XII Natural Resource Protection A&ection 401(d)
(only relevant portions cited).
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implementation and enforcement provisions of this Chapter, including enforcement of
civil penalty provisions, criminal prosecution of violators and such other
administrative and judicial reli@s may be appropriate; (2) Administer waste
discharge permit system as provided in this Chapter; (3) Monitor waste discharges
and the water resources of the Pawnee Nafi);o enter and inspect at any time

and in any manner any open property, prents@jace for the purpose of

investigating any activity causing, threatening or allowing water pollution, or
ascertaining compliance or noncompliance with any rule or order promulgated under
this Chapter. Such entry is also authorized in regulated bussfsshe purpose of
inspecting and copying records required to be kept concerning any effluent source
(14) To issue, modify, or revoke permits pursuant to this Chapter, and to grant or
deny variances; (16) Require or conduct monitoring and testingtefsxand

discharges, and the submission of reports or laboratory analyses performed by
laboratories or operators; (17) Require the submission of plans, specifications and
other data in connection with the issuance of permits or certifications required
purguant to this articlé®’

91 Authority of the Environmental Regulatory Commission The Commission shall have
the Authority and Responsibility pursuant to this act to: (2) Require the submission of
plans, specifications and other data in connection with the isswdmegulatory
permits required pursuant to this lawsue, continue in effect, revoke, amend,
modify, condition, deny, renew, or refuse to renew permits, licenses, water quality
certifications and other authorizations as issued by the commissiorsté&Bjigh a
schedule of fees for permits, studies, laboratory services or technical assistance and
for recovering copy and other costs in response to open records requests; (4) Issue,
modify, or revoke orders requiring the construction of new disposaainient
systems or the modification or extension of existing systems, or the adoption of other
remedial measures to prevent, control or abate pollétfon

1 Water Pollution ControlThe DECS shall develop comprehensive programs for
preventing, reducing, otiminating the pollution of the waters and ground waters of
the Nation. DECS shall make reasonable efforts to cooperate with neighboring
jurisdictions and persons that are affected by the programs. In the development of
such programs due regard shall beegito the improvements which are necessary to
conserve such waters for the protection and propagation of fish and aquatic life and
wildlife, recreational purposes, and the withdrawal of such waters for public water
supply, agricultural, industrial, andha&tr purposes. Programs may include Dredge or
Filled Material (CWA 404 Permits), National Permit Discharge Elimination System
(CWA 402 Permits), joint NPDES Permitting, or Tribal Certification of Federal
Permits and Licenses. The Director is authorizedit@te or make joint
investigations with any such agencies of the condition of any waters in any state or
Tribe affecting the waters of the Nation, and of the discharges of any sewage,
industrial wastes, or any substance derived from point source ooirdgrspurce
pollutants which may adversely affect such watéts

2971d. at Section 403(b) (only relevant portions cited).
29%1d. at Section 403(c) (only relevant portiasited).
291d. atSectiond04. Seea | so Chapter 9 f Pmdrdon peanitinggdziosde2h ar geso f or

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 153



1 Unlawful ActsPenalties. (a) Unlawful acts: The following unlawful acts are each a
crime and subject to enforcement provisions of this Law and other laws of the
Pawnee Nation, unless the propatity has first obtained a permit or written
authorization from the Pawnee Nation as authorized under this Law: (1) It is unlawful
for any person to divert, withdraw, or otherwise make any use of, or take any action
of what ever kind substantially affgng, the waters of the Pawnee Nation unless
authorized to do so pursuant to the provision of this law; (2) It is unlawful to for any
person to cause pollution to be introduced into any waters within Pawnee Indian
Country or to place or cause to be plaaag contaminant or waste in a location upon
the lands where they are likely to cause pollution of any water within Pawnee Indian
Country; (3) It is unlawful to violate any provision set forth in any permit or
certification issued within Pawnee Indian Caynt7) It is unlawful to construct,
modify, or operate any pollution disposal system within Pawnee Indian Country
without having a current permit authorizing such activity; (8) It is unlawful to
construct or use without permit any outlet for the discharge ofgeeviredustrial
waste, petroleum waste, brine water, or any other pollutant or wastes onto the lands or
into any waters within Pawnee Indian Coun{@);1t is unlawful to construct, use, or
operate any outlet used for draining secondary containment ledspibduct or
contaminated storm water in a manner which is not permitted or otherwise authorized
under 40 CFR Part 112 and the laws and regulations of the Pawnee (i&Xjdnis
unlawful to conduct dredge and fill activities in or adjacent to wateirsedNation or
violate any permit provision or condition thereof. (11) It is unlawful to land apply or
dispose of any waste, waste watersludge without permi{14) It is unlawful to
discharge any pollutant on to the land or into Pawnee waters withoung first
obtained a permit from the Pawnee Nation or USEPA for such discharge. Neither a
permit issued pursuant to this Chapter nor an application therefore creates or
recognizes a right in the permit holder or applicant to use Pawnee waters for
benefcial purposes or any other property right or intef&st

1 Except as otherwise provided in subsection (b) of this section, any point source
discharge into waters of the Nation, or in a place likely to reach waters of the Nation,
by or from any facility, actiity, source or entity regulated by the Pawnee Nation,
shall be unlawful unless a permit has first been obtained from the Pawneefation.

9 Pollution Contral A. No person shall cause pollution of, or discharge pollutants upon
the lands or into the watersthie Pawnee Nation. B. No person shall cause violation
of any provision(s) and/or criteria of water quality standards (in part or otherwise) as
contained in the Pawnee Nation Water Quality Standards. C. No person shall
discharge or attempt discharge ofatlvaters (wastewater or otherwise) without
authorization of the DECS or other duly authorized authority as provided by the
Pawnee Nation Natural Resource Protection(Aitte Xll, Pawnee Nation Law and
Order Codej®?

30914, at Sectior08 (only relevant portions cited).

3011d. at Section 905(apee alsdhe secondSection905 forun-authorized dischargeffen.
3021d. at Title XI Environmental Conservation and Safety, Sect®02 Available at:
https://www.pawneenation.org/files/documents/TXlepdf.
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Other Novel Protections

1 The Nation haWetland Water Quality Standawdth numeric and narrative criteria.
Further the standard statés:) Point and nonpoint sources of pollution shall not
cause destruction or impairment of wetlands except where authorized under section
404 of the CWA. (d.Wetlands shall not be used as repositories or treatment systems
for wastes from human sources, except as specified by number (e), below. (e.)
Wetlands intentionally created from naretland sites for the sole purpose of
wastewater or storswater treatmenfconstructed wetlands) are not considered
fwaters of the Natialand are not subject to the provisions of this secffon.

9 Title XIlI, Chapter 6 is on Aquatic Buffers: It is the desire of the Pawnee Nation to
protect and maintain the native vegetation ianign and wetland areas by
implementing specifications for the establishment, protection, and maintenance of
vegetation along all stream systems or coastal zones within its jurisdictional authority.
Buffers adjacent to stream systems and coastal aredadgrayimerous environmental
protection and resource management benefits...

Title XIl, Chapter Twelve is "Oil Pollution Control"
The Pawnee Nation of Oklahoma also offers permits for oil and gas exploration. See
TITLE XIll, Energy Resource Protection Act

= =

49. Pit River Tribe

Definition of Awaters of the tribebo
1 AwWaters within the Tribes exterior boundades fiTribal water® means any water,
surface or underground, contained within, flowing through or bordering upon the
Tribes territory or any portion thereot’

Other Novel Protections
1 Solid Waste Disposal Ordinance: The provisions of this Ordinance shall apply to all
existing and proposed solid waste disposal activities and to all activities which have
the potential to affect cultural, ceremonial, religidighery, seasonal residential,
public health, safety, welfare, land, air or water quality and other fundamental
interests of the Tribe, including such activities conducted bymembers of the
Tribe or on privately owned lands. Activities to be reguldtectunder include but
are not limited to:
o Landfills and open dumps;
Storage of animal waste;
Automobile graveyards and junkyards;
Landfilling of sludge or septic system waste;
Individual, residential, industrial, commercial, or agricultural sewage
treament facilities; and

O O OO0

3031d. at Title XII Natural ResourcBrotection ActSection401(c)(8), Sectio12.

304pit RiverTribal Code Title 15: Natural Resources and Water Code, Chapter 1. Solid Waste Disposal Ordinance
(Pit RiverTribal Solid Waste Disposal Ordinanc8ection204(A)(68). Available at:http://pitrivertribe.org/titlel5
solid-waste/
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o All other activities that involve the storage, collection, transportation, or
disposal of solid and/or hazardous waste within the exterior boundaries of the
Tribe 3%

Statements of cultural or spiritual significance of wetlands andrwesources
1 A stated goal of the Solid Waste Disposal Ordinanceiipraotect fundamental Tribal
cultural, ceremonial, religious, residential, agricultural, commercial, industrial, forest,
fishery, wetlands, riparian and environmentally sensitive laniisntthe exterior
boundaries of the Pit River Tribe; and economic stability of residentfal.

50. Poarch Band of Creeks

Definition of Awaters of the Tribebo
1 fWaters of the Trib&include all those waters that satisfy the federal definition of
AWaters of tha).SoOthat is found in 40 CFR 122.2, and generally include all lakes,
rivers, streams (including intermittent and ephemeral streams), nagitahds,
sloughs, and ponds located within the exterior boundaries of the resef¥ation

Definition of #fAwetl andso

1 fWetland® means those areas which are defined in 40 CHaR 232.2, as those
areas that are inundated or saturated by surfag®ondwater at a frequency and
duration sufficient to support, and under normal conditions do support, a prevalence
of vegeation typically adapted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs, and similar. 8feas

1 AConstructed wetlandsneans those wetlands intentionally designed, constructed,
and operated on upland, naetland sitedor the primary purpose of wastewater or
storm water treatment or environmental remediation. Constructed wetlands are not
considerediWaters of the Tribe*d’

Other Definitions

1 nAGroundwated means water beneath the surface of the ground whether or notglowi
through known and definite chanrié!.

1 APermib means an authorization and license issued under the authority of the
Regulatory Commission regulating certain activities on the Reservation as required
under this Title’™*

1 A P osowrd® means any discernahlconfined and discrete conveyance, including
but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure,

351d. at Section 202(A).

30%1d. at Section 103(A)(3).

307 poarch Band of Creeks Tribal Codétle 26 Environmental ProtectiorGhapter 4 Water Resowrd/lanagement,
Section26-4-2 (I). Available at:

https://library.municode.com/tribes_and_tribal_nations/poarch_b&ntteek indians/codes/code_of ordinances?n
0deld=TIT26ENPR

3081d. atSection26-1-2 (t)

3091d. atSection26-4-2 (b).

31914, at Sectior26-1-2 (e)

3111d. at Section 24-2 (h).
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container, rolling stock, or concentrated animal feeding operation from which
pollutants are or may be discharged. Thimtdoes not include agricultural storm
water discharges and return flows from irrigated agriculture.

1 ASurface Watermeans water upon the surface of the earth whether contained in
bounds created naturally or artificiaft*2

402-like and 404like Ordinance

1 The purpose of the Trilde Water Resource Management Programtgsprovide a
legal basis for regulatory pollution contrdfg.

1 Regulatory Controls-or bothpointandnonpoint sourcesany regulatory pollution
controls established by the Tribe or the Fedé@lernment must be developed to
ensure a level of water quality that will satisfy thesger quality standardand
supportdesignated uselassifications as determined by the Tribe. Regulatory
pollution controls established fpoint sourceshall be cosistent with applicable
portions of the Federal Clean Water Act (33 U.S.C. §1251 et*%&q.).

1 Permitting Under the Water Resource Management Program: Reserved. This Section

will be developed, concurrent with the Tr
program for permitting of point and ngooint sources to protect theaters of the
Tribe3™

Other NovelProtections

1 The tribal code establishes the authority for the tribe to have water quality standards
for wetlandsAll wetlands on the Reservation which are not constructed wetlands are
considered waters of the Tribe, and shall be subject to narcaiteea and applicable
antidegradation provision&®

1 Forested lands within the Reservation will be managed to protect Tribal timber,
watershed, wildlife habitat, and recreation resources. The Tribe may frorptime
time harvest commercially importantérepecies from forested lands, so long as
BMPs are utilized that will protect wetlands and environmentally sensitive
watersheds, by reducing soil erosion and managing storm water runoff into these
areas. Harvesting of timber resources on Tribal lands@ithanaged such that no
harmful effects will be realized on adjacent or nearby propéfties

51. Pokagon Band of Potawatomi Indians

General Provisions
1 The tribe has adoptetd substantive provisions bfi

¢ h i NaturalRssource and
EnvironmentaProtection At, MCL 324.10letseq ( fi

NREPAO) as Tri ba

3121d. at Sectior26-1-2 (m).
313|d. at Section 264-3 (b).
3141d. at Section 264-3 (b)(2).
31%1d. at Section 261-13.
3181d. at Section 261-10.
3171d. at Sectior26-3-11 (a)
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excluding however, all/l matters governed Db
Gathering Code and any rules or regulations adopted theretfider.

52. Port Gamble SO6KIlallam Tri be

Definition of Awabers of the Reservat:i
1 ASurface waters of the Port GambliBllam Reservatioaincludes lakes, rivers,
ponds, streams (including intermittent and ephemeral streams), wetlands, and all
other surface waters and water courses, including marine waters, of the Port Gamble
SKlallam Reservatiori*®

Definition of #fAwetl andso

1 A Wtland means any area that is inundated or saturated by surface or ground water at
a frequency and duration sufficient to support, and that under normal circumstances
does support, a prevalence of vegetatygrically adapted for life in saturated soil
conditions Wetlands generally include swamps, marshes, bogs, and similar@reas.

T AWetl andso or fiwetland areasodo means | ands
aquatic systems where the water table is usuatly aear the surface or the land is
covered by shallow water. Wetlands have one or more of the following attributes: (1)
At least periodically, the land supports predominantly hydrophytes (water loving
plants; those which typically grow in water, whethes water is present year round
or seasonally); (2) the substrate is predominantly hydric (damp or undrained) soil; and
(3) the substrate is nesoil and is saturated with water or covered by shallow water at
some time during the growing season of each.3Rar

Other Definitions

1 APermib means a document issued pursuant to tribal code or federal laws (such as
NPDES, CWA, Section 401; CWA, Section 404) specifying the waste treatment and
control requirements and waste discharge conditions.

1 A Bint sourcé means ay discernible, confined and discrete conveyance, including,
but not limited to, any pipe, ditch, channel, sewer, tunnel, conduit, well, discrete
fissure, container, concentrated animal feeding operation, or vessel or other floating
craft, from which polltants are or may be discharged.

1 #APollutandincludes dredged spoil, solid waste, incinerator residue, filter backwash,
sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials,
radioactive materials (except those regulated un@eAtbmic Energy Act of 1954,
as amended (42 U.S.C 204atlseq), heat, wrecked or discarded equipment, rock,

318 pokagon Band of Potawatomi Indians, Health and SafetySkcttion 2.04. Available at
http://www.pokagon.com/sites/default/files/assets/department/government/form/201 5dmnekdtfetyactcurrent

1501262130.pdf
Wport Gamble S6KIlallam Water 2XAvaldbleaty St andards for Sur

https://www.epa.gov/sites/production/files/2012/documents/pomgambletribe-wgs.pdf
320 |d

#¥lport Gambl e So6KI al | a.Availablé abhétds:/wWOw.dget.nsh.dsfia@ek/lavi2d ( h )
order/Title24.pdf
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sand, cellar dirt and industrial, municipal, and agricultural waste discharged into
water. "

303(c) Water Quality Standards
1 Found eligible to admister a water quality standards program (TAS) on September
24, 2003
1 [Initial water quality standards were approved by EPA on September 27, 2007.

401 Certification
1 Found eligible to administer a water quality certification program (TAS) on
September 24£2003.

402like and 404like Ordinance
1 Permit Required for Certain ActivitieAny person conducting an activity within the

jurisdiction of the Port Gamble S6KIall an
significantly impact the environment shall be reqdite obtain a permit from the
Port Gamble So6Klallam Tribe under this ti

Activities requiring a permit include, but are not limited to, the following: a)
Preparation of a site for the construction of a building or anepurpose of business

use or public use; b) The construction of any structure except single family residences
and construction which expands the square footage of the exterior of an existing
structure by more than 500 square ;fegfNew road constructioor road widening; d)

Road construction or repair and right of way maintenance that alters a natural
drainage course; e) Construction, installation, or repair of culverts and drainage
ditches; f) Construction of any water related project regardless ofthee or extent

of the construction activity; g) Any docks or other projects of a permanent or semi
permanent nature which interfere with the normal use of the tidelands or surface of
the waters overlying |l ands wi tdtanpstatehe Por
of water level; h) Dredging; drilling; dumping; filling; removal of any sand, gravel or
minerals; bulk heading; diking; rip rapping; or driving of piling; i) Timber harvesting;

]) Spraying or other application of pesticides and herbicidegpxXor use by single

family residences; k) Clearing and grading involving the removal of more than 150
cubic yards of soil, sand, or gravel; and |) Storage, application, disposal, or
incineration of solid waste and/or hazardous materials as those terdefiaed

under the Resource Conservation Recovery Act (42 U.S.C. 88 6903), as it may be
amended?

Statements of cultural or spiritual significance of water resources
1 General Factors for Evaluation of Environmental Impakie determination of
whether a activity will or is likely to significantly impact the environment shall be
made in the context of Port Gamble SO6KI al
taken into consideration in evaluating an application for a permit and the
environmental cheklist for significant impacts on the environment include: d)
Whether the proposed activity may cause loss or destruction of cultural, historical, or

322 hitps://www.epa.gov/wgtech/watemuality-standardsegulationsportgamblesklallamitribe.
32 port Gamble S'Kliam Tribal Code 24.0.02.
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scientific resources; e) Whether the proposed activity may cause loss or destruction of
culturally significant plant materials; f) The degree to which the proposed activity
affects health and safety of t*fie Port Gan
The spirit of So6oKlallam eople has al ways
continues to be the unifying t&gor our tribal community?°

The purposes of these water quality standards are to restore, maintain and protect the
chemical, physical, biological, and cultural integrity of the surface waters of the Port

Gambl e SO6KIall am Re s er,sailvafare, and econpnmico mot e
welkbei ng of the Port Gamble SoO0Klallam Tri6k
Port Gamble S6KIlallam Reservation; to ach

for all cultural uses of the water, the protection @ropagation of fish and wildlife,

for recreation in and on the water, and all existing and designated uses of the water; to
promote the holistic watershed approach to management of tribal waters; and to
provide for protection of threatened and endardjepecis.®*°

Other Novel Protections

T

There shall be undisturbed, natural, vegetated buffers left adjacent to rivers, streams,
and wetlands, marine shorelines, flood plains, and erosion hazard areas. No
construction, accessory uses septic tankagdculture is allowed in the buffer. No
timber harvesting is permitted within the buffer, except that trees which have
naturally fallen across the waterway may be removed, provided prior authorization is
obtained from the Tribe, through the Planning DivecA buffer of 150 feet shall

remain adjacent to all fish bearing streams, including Shipbuilders at The Bars, Little
Boston, and Middle creeks. A buffer of 100 feet shall remain adjacent to all nonfish
bearing perennial streams. A buffer of 50 feetlgleahain adjacent to all neish

bearing seasonal streams and all mapped and unmapped wetlands. The Tribe may
increase or decrease the size of a buffer for a particular activity in order to meet other
goals, purposes, and standards of this title, or @ipelicable law. Buffers shall be
measured landward from the ordinary high water mark. Buffers shall be left on both
sides of the waterwa*’

53. Pueblo of Acoma

Def i
1

Def i
1

nition of APuebl o waterso
Puebl o waters: APuebl o water sacgandor regul a
subsurface waters flowing on, across, through, beneath, or bordering Puebf3®ands.

nition of fAwetlandso
A Wet | an dbose amasdhatare inundated or saturated by surface water or
groundwater at a frequency and duration sufficient to @tpand that under normal

3241d. at24.04.04(only relevant portions cited).
%5|d. at24.01.01

p gt

Ga mb | WateBQ@u#lity Sthndaadsfor Surface Watg(3).

327 port Gamble S'Klallam Tribal Code 24.08.01(c)
328 pyeblo of Acoma Water Quality Stamda Section VII. Revised December 2005. Available at
https://www.epa.gov/sites/production/files/261@/documents/acomaqgs.pdf
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circumstances do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions. Wetlands include swamps, marshes, bogs, cienegas, tinajas,
and similar areas. Constructed wetlands used for treatraguges are not included

in this definition®?°

Other Definitions
T APoint sourceo means any discernible, con
pollutants are or may be discharged into a water body; does not include return flows
from irrigated agricultre 3%

303(c) Water Quality Standards
1 Foun%leligible to administer a water quality standards program (TAS) on April 17,
2001
1 [Initial water quality standards were approved by EPA on April 17, 2001.

401 Certification
1 Found eligible to administer a water ¢jtyacertification program (TAS) oépril 17,
2001.

Statements of cultural or spiritual significance of water resources
1 As the first and foremost user of water in the region, the Pueblo of Acoma
acknowledges that water is essential to all life at Acomasaimdlispensable to the
practice of ageld traditions and to our cultural preservation. Within this context, the
Pueblo of Acoma Water Quality Standards are intended to accomplish the following:
To promote the health, welfare, political integrity, ecormwell-being, and
traditional culture of the Acoma peopf&.

54. Pueblo of Isleta

303(c) Water Quality Standards
1 Foun%;eligible to administer a water quality standards program (TAS) on October 13,
1992:
1 [Initial water quality standards were approved by EPA on December 24, 1992.

401 Certification
1 Found eligible to administer a water quality certification program (TAS)cober
13, 1992.
55. Pueblo of Laguna

Definition of fPuebl o water so

329 Id
330 Id

331 hitps://www.epa.gov/wggech/watemuality-standardsegulationspuebloacoma
332 pyeblo of Acoma Water Quality Standards Section 1.B (only relevant portions cited).
333 hitps://www.epa.gov/wgtech/waterquality-standardsegulationspuebloisleta
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1 APueblowater® means all groundwater and all surface waters, including but not
limited to all or portions of rivers, streams (including perennial, intermittent, and
ephemeral streams and their tributaries), lakes, ponds, dry washes, marshes,
waterways, wetlands, mudffgtsandflats, sloughs, prairie potholes, wet meadows,
playa lakes, impoundments, riparian areas, springs, and all other bodies or
accumulations of surface water, natural or artificial, public or private, including those
dry for part of the year, that arethin or bordering upon the Pueblo. Consistent with
federal requirements the Pueblo may exclude from Pueblo waters certain waste
treatment systenis:

Definition of #fAwetl andso
1 fAWetland® mean areas that are inundated or saturated by surface or groundwater
frequently and long enough to support, and that under normal circumstances do
support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. The term generally includes swamps, marshes, bogs, and simildfareas.

Other Definitims

1 fPointsource means any discernible, confined, and discrete conveyance, including
but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure,
landfill leachate collection system, container, or concentrated animal feeding
opeat i on (ACAFOO0), from which pollutants a
body. The term does not include agricultural storm water discharges (except from
CAFOs) or return flows from irrigated agricultu¥.

1 APollutand means any type of contaminant, unding but not limited to toxic
substances, hazardous substances, dredge spoil, solid waste, sewage, chemicals,
pesticides, herbicides, fungicides, rodenticides, fertilizers, incinerator residue,
discarded equipment, rock, sand, dirt, sewage, and oil dlegarof whether in liquid,
solid, or gaseous forii’

303(c) Water Quality Standards
1 Found eligible to administer a water quality standards program (TAS) on December
20, 2016°°
1 [Initial water quality standards were approved by EPA on July 19, 2017.

401 Cerification
1 Found eligible to administer a water quality certification program (TAS) on
December 20, 2016.

Statements of cultural or spiritual significance of water resources

334pueblo of Laguna Code, Title XI, Chapter 2, Water Quality Standards, Sett®8(23). Available at:
https://www.epa.gov/sites/production/files/2008/documents/lagunrtibe. pdf

33°1d. at Section 122-3(48).

33%1d. at Section 1-2-3(37).

371d. at Section 1-2-3(38).

338 hitps://www.epa.gov/wgtech/watemuality-standardsegulationspueblelaguna
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T The Laguna Puebl o Council also recogni zes

extraordinary resource and wishes to ensure their protection so that the traditional and
cultural uses of those waters may contifitie.

56. Pueblo of Nambe

Definition of Awetl andso
1 AWetland® me easshatare inundated or saturated by surface or groundwater at
a frequency and duration sufficient to support, and under normal circumstances do
support, a prevalence of vegetation typically adapted for life in a saturated soil
condition in New Mexico. Wetlands that are constructed outside of surface water
channel foproviding wastewater treatment (and do not impound a surface water) are
not included in this definitiof:°

303(c) Water Quality Standards
i Foung41feligible to administer a water quality standards program (TAS) on August 18,
1995:
1 Initial water quality standds were approved by EPA on August 18, 1995.

401 Certification

1 Found eligible to administer a water quality certification program (TASAugyust
18, 1995.

Other Novel Protections

1 ThePueblo has water quality standards for wetlaAdlsvetlands on Puebltands
which are not constructed wetlands are considreders within the jurisdiction of
the Tribeo AWetland® shall be subject to narrative criteria and applicable
antidegradation provisions, as well as-sipecific numerical criteria if applicable.
Created wetlands shall be subject only to narrative criteria. Wetlands are generally
assumed to provide habitatpadole of supporting aquatic biot g, fish, benthic
macroinvertebrates, amphibians, or hydrophytic vegetation) on an ongoing or
periodic basis. It shall be a goal of the Tribe to maintain the water quality of wetlands
at naturally occurring levels, witlhthe natural range of variation for the individual
wetland. For substances that are not naturally occurring, water quality requirements
shall be based on protecting existing uses of the wetland consistent with
antidegradation requirements, the Tribe'satave water quality criteria, criteria
assigned to hydrologicalgonnected surface waters, or appropriate criteria guidance
issued by the EPA. Natural wetlands shall not be considered as repositories or
treatment systems for wastes from human souites.

339pyeblo of Laguna Code, Title XI, Chapter 2, W&emrlity Standards, Section-P11A.
349pyeblo of Nambe Water Quality Code Section VI. November 2017. Available at
https://www.epa.gov/sites/production/files/2812/documents/nambgibe.pdf

341 hitps://www.epa.gov/wgtech/waterquality-standardsegulationspueblonambe

342 pyeblo of Nambe Water Quality Code Section III.P.

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 163


https://www.epa.gov/sites/production/files/2014-12/documents/nambe-tribe.pdf
https://www.epa.gov/wqs-tech/water-quality-standards-regulations-pueblo-nambe

57. Pueblo of Picuris

303(c) Water Quality Standards
1 Foun3q43eligible to administer a water quality standards program (TAS) on August 7,
1995:

1 [Initial water quality standards were approved by EPA on August 7, 1995.

401 Certification
1 Found eligible to administer a water quality certification program (TASAuggust 7,
1995.

58. Pueblo of Pojoaque

Definition of Atribal waterso
T ATri bal walwaters withintleeaextesior boundaries of the Pueblo of
Pojoaque Indian Resgtion, including water situated wholly or partly within, or
bordering upon the Reasation, whether surface or subsurface, public or private, with
the exception of privately owned treatment lagoons and stock watering ponds that do
no combine with other surface or sutface waters®*

303(c) Water Quality Standards
1 Foungéeligible to administer a water quality standards program (TAS) on March 21,
1996:
1 [Initial water quality standards were approved by EPA on March 21, 1996.

401 Certification

1 Found eligible to administex water quality certification program (TAS) darch
21, 1996.

Statements of cultural or spiritual significance of water resources
T The Puebl obds water quality egmanmmsdar ds i ncl
designated foprimary contact Theregulations ee applicable to segments designated
for ceremonial and recreational use. Primary contact also means any use of water
bodies for Native American traditional cultural, religious, or ceremonial purposes in
which there is intimate contact with the water bttt may pose a significant health
risk. This may include but is not limited to ingestion or immer&fén.

59. Pueblo of Sandia

Definition of Asurface waters of t he Puebl oo

343 hitps://www.epa.gov/wgsech/waterguality-standardsegulationspueblopicuris

344 pueblo of Pojoaque Water Quality Standards Section I.C. Revised 2015. Available at:
https://www.epa.gov/sites/production/files/2012/documents/pojoagttebe. df.

34 hitps://www.epa.gov/wggech/waterquality-standardsegulationspueblopojoaque

348 pyeblo of Pojoaque Water Quality Standards Sectidp. |
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1 ASurface waterofthhue bl o of Saunfate vaater oiht®eehls of
Sandiaorreach of a surface water of tReeblo of Sandigor which the Tribal
Council has adopted a designated a use or uses and applicable water quality criteria.
This includes all surface waters situated wholly or partly within or bordering upon the
Pueblo ofSandia including lakes (both manmade and natural), rivers, streams
(including intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, reservoirs, or natural ponds. Surface waters of
the Pueblo of Sandialso include all tributaries of such waters, including adjacent
wetlands, any manmade bodies of water that were originally created in surface waters
of thePueblo of Sandiar resulted in the impoundment of surface waters of the
Pueblo of Sandiaand anyiwaters of the United Stateas defined under the Clean
Water Act. Thes@éwaters of the United Statewill be protected by thueblo of
Sandiain a manner consistent with tReieblo of SandisVater Quality Standards and
Tribal authority®*’

Definiwebhawodsa
1 A Wet | an d boge amasanaonslated or saturated by surfater and/or
groundwater at a frequency and duration sufficient to support, and under normal
circumstances do support, vegetation typically adapted for life in saturated soll
conditions. Constructed wetlands used for waste water treatment purposes are not
included in this definitiori®

303(c) Water Quality Standards
1 Found eligible to administer a water quality standards program (TAS) on December
24, 19927
1 [Initial water quality standasdwere approved by EPA on August 10, 1993.

401 Certification
1 Found eligible to administer a water quality certification program (TAS) on
December 24, 1992.

Other Novel Protections
1 ThePueblo has water quality standards for wetlands.

o Biocriteria: All wetlands within the reservation, which are not constructed
wetlands (used for the repository or treatment system for wastes from human
sources) are considered surface waters of tiedlB of Sandialt is the policy
of the Rieblo of Sandi&o protect wetlads because wetlands provide a variety
of environmental benefits including wildlife habitat and recharge of
groundwater. The Pueblo of Sandia will, through the use of smeitric
indices of benthic macroinvertebrates, fish, periphyton, or other appeopriat
wetland indicators ensure that the biological integrity of wetlands is
maintained, Wetland integrity shall not significantly differ from reference

347 pueblo of Sandia Water Quality Standards Section VII. November 2009. Available at

https://www.epa.gov/sites/production/files/2012/documents/sandiaibe.pdf
348 |d

349 hitps://www.epa.gov/iwgtech/waterquality-standardsegulationspueblesandia
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wetlands, taking account variability. A significant adverse alteration of the
biological integrity of wetlads at naturally occurring levels, within the
natural range of variation for the individual wetlands and values of wetlands
shall not occur™

o Wildlife habitat designated us®ildlife habitat use means surface waters
including wetlands that are suitablestgpport and propagate animal and plant
species. Wildlife habitat will be free from any substances at concentrations
that are toxic to or will adversely affect animal and plant species that use the
environments for feeding, drinking, habitat or propagatorrcan
bioaccumulate and impair the community of animals in a watershed or the
ecological integrity of surface waters of theeblo of Sandi&*

0 The uses and standards are as follows for the Surface Water\Wetidads
in the Pueblo of Sandia Bosque. aétlands on the Pueblo of Sandia which
are not constructed wetlands are considéweaters within the jurisdiction of
the Pueblo of SandiaWetlands shall be subject to the narrative criteria and
applicable antidegradation provisions, as well asspteific numerical
criteria below. Wetlands are generally assumed to provide habitat capable of
supporting aquatic biota on an ongoing or periodic basis. It shall be the goal of
the Pueblo of Sandia to maintain the water quality of wetlands at naturally
occuring levels, within the natural range of variation for the individual
wetland. For substances that are not naturally occurring, water quality
requirements shall be based on protecting existing uses of the wetland
consistent with antidegradation requirenseihe Pueblo of Sandsnarrative
water quality criteria, criteria assigned to hydrologicaibnnected surface
waters, or appropriate criteria guidance issued by the U.S. Environmental
Protection Agency. Natural wetlands shall not be considered astoejgssor
treatment systems for wastes from human sourées.

60. Pueblo of Santa Ana

Definition of Asurface waters of the Puebl oo
1 ASurface waters of the Pueblo of Santa@&name aurface water of the Pueblo of
Santa Ana, or reach of a surface water of tebld of Santa Ana, for which the
Tribal Council has adopted a segment description and has designated a use or uses
and applicable water quality criteria. This includes all surface waters situated wholly
or partly within or bordering upon the Pueblo of 8afina, including lakes (both
manmade and natural), rivers, streams (including intermittent streams), mudflats,
sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, reservoirs,
or natural ponds. Surface waters of the Pueblo of Sardako include all
tributaries of such waters, including adjacent wetlands, any manmade bodies of water
that were originally created in surface waters of the Pueblo of Santa Ana or resulted
in the impoundment of surface waters of the Pueblo of Santa Arch,aa ny fiwat er s

#%pyeblo of Sandia Water Quality Standards Section I11.P.
11d. at SectionV.K.
%21d. at Section V.D.
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the United Stateso as defined under t
Stateso wil/l be protected by the Pueb
Pueblo of Santa Ana Water Quality Standards and Tribal authorgg.callled
AiSurface Wate®s of the Puebl o

h
I

Definition of Awater resources of the Puebl
T AWateesrour c es orhearsall surfaPeuvatérs ob tbe Pueblo and any other
water for which the Pueblo has either a water right or a responsibility to pregect
water. This term includes groundwater, stormwater, and other waters not specifically
covered by the Clean Water A¢t.

Definition of fAwetl andso
1 fWetland® metlrosesareas inundated or saturated by surface water and/or ground
water at a frequency amliration sufficient to support, and under normal
circumstances do support, vegetation typically adapted for life in saturated soill
conditions. Constructed wetlands used for waste water treatment purposes are not
included in this definitior>

303(c) WateQuality Standards
i Foungjsgligible to administer a water quality standards program (TAS) on July 20,
2015
1 [Initial water quality standards were approved by EPA on August 31, 2015.

401 Certification
1 Found eligible to administer a water quality certificagpvagram (TAS) oduly 20,
2015.

Statements of cultural or spiritual significance of water resources

1 The Tribal Council recognizes that the Pueblo's clean waters are an extraordinary
resource and wishes to ensure their protection so that traditionallamdlauses of
those waters may continue. The Tribal Council wishes to protect the health, safety,
welfare, and environment of the Pueblo, its people, and residents. The Tribal Council
therefore enacts these Standards in order to prevent, reduce, andteljpallution
of surface waters of the Pueblo of Santa Ana and to plan the development and use
(including restoration and enhancement) of land and water resources within the
Pueblo's jurisdiction byt) Designating the existing and attainable uses fockwthe
surface waters of the Pueblo shall be protectgBr&scribing water quality standards
to sustain these designated uses and to provide for the protection and propagation of
fish and wildlife and recreation in and on the waBProtecting other ses of
surface waters of the Pueblo, such as irrigation, ceremonial, domestic water supply,
and recharge of domestic water supply, provided that pollution that may result from
such uses shall not lower the quality of the water below that required fcaitrenre

33pueblo of Santa Ana Water Quality Standards Section 59. November 26, 2013. Available at
https://www.epa.gov/sites/production/files/260%documents/startaibe.pdf

341d. at Section 1.

3%1d. at Section 2.

356 hitps://www.epa.gov/wgtech/waterquality-standardsegulationspueblosantaana
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and protection and propagation of fish and wildifeAssuring that degradation of
surface waters of the Pueblo shall be minimized and that economic growth shall occur
in a manner consistent with the preservation of the Pueblo's existing clean wate
resources>’

Other Novel Protections
1 The Pueblo has water quality standards for wetlafliisvetlands within the

reservation, with the exception of wetlands constructed for the repository or treatment
of wastes from human sources, are considered susategs of the Pueblo. All
wetlands will be held to the standards necessary to support the biological and physical
characteristics naturally present within the wetlands. Wetlands will be protected to
prevent significant adverse impacts water flow and aiculation, erosion, or
sedimentation patternsatural water temperature variatiotise chemical, nutrient
and dissolved oxygen regime of the wetlath@ normal movement of aquatic fauna;
the pH of the wetland; amibrmal water levels or elevatiof¥

61. Pueblo of Santa Clara

Definition of Atribal waterso
T ATri bal waltwaterswithimtiee &xtesor lroundaries of the Reservation,
including watersituated wholly or partly within, or bordering upon, the Reservation,
all lakes, rivers, streams (includipgrennial, intermittent, and ephemeral streams),
irrigation ditches, mudflats, sandflats, wetlands, sloughs, prairie potholes, wet
meadows, playa lakes, reservoirs and natural ponds, and all tributaries and
impoundments of such waters. Waters which dacoatbine with other surface or
subsurface waters, such as stock tanks, treatment lagoons, or reservoirs are private
waters anare excluded from this Code, but any receiving bodies of water impacted
from the effluent fronsuch reservoirs and treatment lage are part of tribal
waters>®
Definition of Awetl andso
T AWet | an dhbse areas inudated or saturated by surface or ground water at a
frequency andluration sufficient to support, and that under normal circumstances do
support, a prevalence eégetation typically adapted for life in saturated soll
conditions. Wetlands include swampsarshes, bogs and similar areas. Constructed
wetlands used for wastewater treatment purpasesot included in this definitiofi®

Other Definitions
T ARegul AV i dy anysatidynthsat requires a permit or water quality
certification pursuant ttribal or federal law, any activity subject to Apaint source

%7pueblo of Santa Ana Water Quality Standards Section I.A.
358
Id

:Zz Pueblo of Santa Clara Water Quality Standards Section VII.
Id.
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control requirements or regulatior@sd any activity which is otherwise subject to
tribal regulations that specify that the antidegradat@mew process is applicabi&:

303(c) Water Quality Standards
1 Foungezeligible to administer a water quality standards program (TAS) on July 19,
1995:
1 Initial water quality standards were approved by EPAwg 19, 1995.

401 Certification
1 Found eligible to administer a water quality certification program (TASubn19,
1995.

Other Novel Protections
1 The Antidegradation Policy of the Pueblo is applicable to all tribal waters and
wetlands, as follows: 5. [@eadation of tribal waters through direct, indirect, or
cumulative impacts shall not result in the net loss of wetland acreage or wetland
functions®®
1 Under implementation of the antidegradation requirementpgosed activities shall
be reviewed to ensummmpliance with the followingd. Any proposed activity that
would result in the net loss of wetland acreage or wetland functions is profiffiited.
1 Narrative water quality standards apply to all Tribal waters, including wetlands,
unless stricter standardseamposed®®

62. Pueblo of Taos

Definition of APuebl o waterso

1T APuebl o mésasthwatessGituated wholly within, partly within, or bordering
upon the Reservation, excluding those that do not combine with other surface or sub
surface waters, such as staakks, treatment lagoons, or reservoirs. However,
receiving waters impacted by the effluent from such reservoirs and treatment lagoons
are included. Other examples of Pueblo Waters include, but are not limited to,
portions of rivers, streams (perenniateimittent and ephemeral streams and their
tributaries), lakes, ponds, dry washes, marshes, waterways, wetlands, mudflats,
sandflats, sloughs, impoundments, riparian areas, springs, and all other bodies or
accumulations of surface water, natural or aréfjgublic or private, including those
dry part of the yeai®®

303(c) Water Quality Standards

361 Id

362 https://www.epa.gowgstech/waterquality-standardsegulationspueblosantaclara
33pyeblo of Santa Clara Water Quality Standards Sefttidifonly relevant portions cited).
%41d. at Section I1.B.1 (only relevant portions cited).

3%1d. at Section III.

3% pueblo of Taos \Ater Quality Standards Section VII. January 2019. Available at
https://www.epa.gov/sites/production/files/2612/documents/taeisibe.pdf
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1 Found (g(liiYQibIe to administer a water quality standards program (TAS) on December
8, 2005:
1 [Initial water quality standards were approved by EPA on June 19, 2006.

401 Certification
1 Found eligible to administer a water quality certification program (TAS) on
December 8, 2005.

Statements of cultural or spiritual significance of water resources
T The Tri bal Counci l recogni zes dhagyt t he Pu

resource and wishes to ensure their protection so that traditional and cultural uses of
those waters may continue. The Tribal Council wishes to protect the health, safety,
welfare, and environment of the Pueblo, its people, and residents. TheColail
therefore enacts thep&/ater Quality]Standards in order to prevent, reduce, and
eliminate pollution of Pueblo waters and to plan the development and use (including
restoration and enhancement) of | and and
jurisdiction by: } Designating the existing and attainable uses for which the Pueblo
waters shall be protected. Rrescribing water quality standards to sustain these
designated uses and to provide for the protection and propagation of fish and wildlife
andrecreation in and on the watej.Rrotecting other uses of Pueblo waters, such as
irrigation, ceremonial, drinking water, and recharge of domestic water supply,
provided that pollution that may result from such uses shall not lower the quality of
the wate below that required for recreation and protection and propagation of fish
and wildlife. 4 Assuring that degradation of Pueblo waters shall be minimized and
that economic growth shall occur in a manner consistent with the preservation of the
Puebl stifigsclean water resourc&s.

Other Novel Protections

1 All wetlands on the reservation which are not constructed wetlands are considered
APuebl @& W&ettdrasnds shall be subject to nar.
antidegradation provisions unlesite-specific numerical criteria have been assigned.
Constructed wetlands shall only be subject to narrative criteria. Wetlands are
generally assumed to provide habitat capable of supporting aquatic biota (e.qg., fish,
macroinvertebrates, amphibians, or loghytic vegetation) on a regular or periodic
basis. It shall be a goal of the Pueblo to maintain the water quality of wetlands at
natural background levels, within the natural range of variation for the particular
wetland. For substances that are notradiyuoccurring, water quality requirements
shall be based upon protecting existing uses of the wetland consistent with
antidegradation requirements, the Puebl 06
appropriate criteria guidance issued by the U.S. Enmigortal Protection Agency.
Natural wetlands shall not be considered as repositories or treatment systems for
wastes from human sourc®&8.

37 hitps://www.epa.gov/wggech/watemuality-standardsegulationspueblotaos
%8 pyeblo of Taos Water Quality Standards Section I.A.
391d. Section II.G.
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63. Pueblo of Tesuque

303(c) Water Quality Standards
1 Foungmeligible to administer a water quality standards program (TA&poin29,
1997:

1 [Initial water quality standards were approved by EPA on April 29, 1997.

401 Certification
1 Found eligible to administer a water quality certification program (TASAptl 29,
1997.

Other Novel Protections
1 The Puebl o0b6s iystandards re apmlidalderto wetladds.

64. Puyallup Tribe

Definition of Awaters of the tribeo
T ASurface waters of the Puyallup Tribeo in
wetlands and all other surface waters and water courses on trust lamdtethB73
Survey Area described in the Settlement Agreement of August 27, 1988, ratified by
Congress in the Puyallup Land Claim Settlement Act, 25 U.S.C. Section 1773(b).

Definition of Awetl andso
T AWetl andso shall me an a eddwpgountd brasurfacar e | nun
water at a frequency or duration sufficient to support, or which does support,
vegetation typically adapted for life in saturated soil conditions. Wetlands generally
include marshes, swamps, bogs, and similar areas and may be bat aecessarily
characterized by special soil conditions such as peat, muck and mud. [Ord. 220692a
(06/22/92) § 3}

303(c) Water Quality Standards
i Founglmeligible to administer a water quality standards program (TAS) on May 25,
1994:
1 [Initial water qualiy standards were approved by EPA on October 31, 1994.

401 Certification
1 Found eligible to administer a water quality certification program (TAS) on May 25,
1994.

370 https://www.epa.gov/wggech/watemuality-standardsegulationspueblotesuque

371 pyeblo of Tesuque Water Quality Standa@dstion |.C. November 30, 2015. Available at
https://www.epa.gov/sites/production/files/2012/documents/tesuqgtigbe.pdf

372 pyyallup Tribal Code, Chapter 10.08 Water Quality Standards for Surface Wat&920.(@a). Available at:
https://www.codepublishing.com/WA/PuyallupTribe/.

373 puyallup Tribal Code, Chapter 15.16 Permit Applications Procedure Code 15.16.030 (aa). Available at:
https://lwww.codepublishing.com/WA/PuyallupTribe/.

374 https://www.epa.gov/wgtech/watemuality-standardsegulationspuyalluptribe-indians
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404like Ordinance

1 Permits Required. No person or entity shall undertake any of the foll@wetigfies
on any trust land without first obtaining from the Tribe two permits, a development
permit and a construction permit: (2) Construction of any building or structure within
200 feet of a shoreline or wetlands area; (4) Dredging or filling ofrajate
watercourses or wetlands, drilling, dumping, filling, removal of any sand, gravel, soil
or minerals, bulkheading, diking, riprapp
any permit shall have the burden of establishing that the application meets th
requirements of this code and other applicable law, and that issuance of a permit is
otherwise appropriat&>

1 Environmental Checklist. (1) Purpose. The environmental checklist provides an
overview of the environmental impact of a proposed project. Trecr will
determine whether an initial recommendation can be made on that basis or whether an
environmental impact statement is needed. (2) Submission of Information. The
applicant shall complete the checklist form provided by the Environmental
Departmeh and provide any othémformationrequested by the Environmental
Director. (3) Standards for Initial Review of Impact on the Environment. An initial
review of the impact that a proposed project will have on the environment shall take
into accountthefol owi ng f actor s: € (G) Provision
buffers adjacent to rivers, streams, and wetldfts.

Statements of cultural or spiritual significance of water resources
T I'n the tribebs water qual i tgyateduseafordar ds, t
Aceremonial and religious water use, 0 Wwhi
Native American spiritual and cultural practices which involve primary (direct) and
secondary contact with wat&r.

65. Pyramid Lake Paiute

Definitiod afthediwati dre® o
T ASurface waters of the [Pyramid Lake Paiu
the exterior boundaries of the Tribal Reservatién.

Other Definitions
T APermito means a |l egally binding document
permitsagency to the owner or manager of a point source discharge. The permit
document contains a schedule of compliance requiring the permit holder to achieve a
specified standard or limitation by a specified date, which is usually the date that the

37 puyallup Tribal Code, Chapter 15.16 Permit Applications Procedure Code 15.16.050 (only relevant portions
cited).

37%1d. at 15.16.070 (only relevant portions cited).

37 puyallup Tribal Code, Chapter 10.08 Water Quality Standards for Surface Waters 10(§B.020

378 pyramid Lake Paiute Tribe Water Quality Control Plan Section || Water Quality Standards, Definition of Terms.
September 16, 2015. Available https//www.epa.gov/sites/production/files/2012/documents/pyramithke-

tribe.pdf
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permit becoras effective. Permit documents also specify monitoring and reporting
requirements to be conducted by the appli¢ant.

303(c) Water Quality Standards

1 FounQS()eIigibIe to administer a water quality standards program (TAS) on January 30,
2007:
1 [Initial water quéity standards were approved by EPA on December 19, 2008.

401 Certification

1 Found eligible to administer a water quality certification program (TAS) on January
30, 2007.

Other Novel Protections
9 The tribeds narrative wads® quality stand

66. Quartz Valley Indian Community

303(c) Water Quality Standards
1 Application under review; notice issued October 24, 2018. EPA provides notice to
appropriate governmental entities and the local public when a tribal application for
TAS is ready for reviewThe notice generally provides 30 days to receive comments
on the tribebds assertion of authority.

401 Certification
1 Application under review; notice issued October 24, 2018. EPA provides notice to
appropriate governmental entities and the local publiawehiibal application for
TAS is ready for review. The notice generally provides 30 days to receive comments
on the tribebds assertion of authority.

67. Quinault Indian Nation

Other Definitions

T AHydraulic Projecto means dfectyngtaleandsyv i ty i n
rivers, lakes, springs, streams, sloughs, ponds, groundwaters, wetlands, marshes, and
any other body of watéf?

T AReservation Resourceodo shal/l mean | and, w
wildlife, and capital improvement withithe exterior boundaries of the Quinault
Indian Reservatiof>

T ANatur al Resource Practiceo shall mean an
pertaining to forest lands, tidelands, rivers, lakes, springs, streams, sloughs, ponds,

379 Id

380 hitps://www.epa.gov/wgtech/wateruality-standardseqgulatiors-pyramidlake-paiutetribe.

31 pyramid Lake Paiute Tribe Water Quality Control Plan Section Il Water Quality Standards, Narrative Standards
of Water Quality.

332 Quinault Indian Nation Title 61 Natural Resource Management 61.03.010 (t). Available at:
http://glandandwater.org/wgpontent/uploads/2017/08/Titel-NaturatResourceManagement.pdf

31d. at 61.03.010 (bb).
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groundwater, wetlands, maeshand any other body of water, including but not

limited to..(10) Any activity with the potential to effect tidelands, rivers, lakes,
springs, streams, sloughs, ponds, groundwater's, wetlands, marshes, and any other
body of water*®

303(c) Water Qualitystandards
1 Found eligible to administer a water quality standards program (TAS) on September
20, 2018%
1 [Initial water quality standards have not been approved by EPA.

401 Certification

1 Found eligible to administer a water quality certification programS)lén
September 20, 2018.

402-like and 404like Ordinance
1 It shall be a violation of this Title for a person shall carry on the activities of a forest
products operator or conduct [a] hydraulic project without an approved natural
resource practicapplication®®

1 It shall be a violation of this Title for any person to divert any stream or river or
remove water from any river, stream, spring, pond, tidal area, lake, or any other body
of water on the Quinault Indian Reservation, including ground watgttsout
obtaining an approved application to do so from the Department. It shall be a
violation of this Title for any person to conduct work in or near (within 200 feet) of a
stream, river, lake, tidal area, pond, groundwater, or any other body ofondter
Quinault Indian Reservation without obtaining an approved application from the
Quinault Department of Natural Resources to d&5o.

1 Hydraulicapplications may include conditions which require the applicant to: ... (2)
Pay for waters diverted or poted. (3) Pay for damage to fish spawning beds or other
natural or marmade resources of the Quinault Indian Nation caused by work carried
out under the applicatiofi®

1 The Department shall develop standards for natural resources practices within the
CoastaDi strict which shall i nclude, but shal
The use of heavy equipment within the Coastal District shall be restricted to minimize
damage to soil, vegetation and water resources. (3) Shoreline protection strips of
approprate width but no less than 200 feet, shall be left undisturbed along coastal
bluffs, beach fronts and coastal wetlands and marshesthe Department
determines that such control is necessary to protect the water resource, wildlife
resource, prevent aceehted erosion, or protect against windstorm damage. Minor
clearing may be allowed within 200 feet of coastal beaches, beach fronts, coastal
wetlands, and marshes in those areas where such clssautforized by the
Quinault Indian Nation's zoning lawes regulations and the clearing activity will not

341d. at 61.03.010 (o) (onlgelevant portions cited).

385 https://www.epa.gov/wgtech/waterquality-standardsegulationsquinaultindian-nation
386 Quinault Indian Nation Title 61 Naral Resource Management 61.05.010 (a).

%71d. at 61.07.010 (a).

381d. at 61.07.010 (d).

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 174


https://www.epa.gov/wqs-tech/water-quality-standards-regulations-quinault-indian-nation

harm the water resource, wildlife resource, accelerate erosion, or cause potential
windstorm damag&®

Statements of cultural or spiritual significance of water resources
1 The Quinault Division of Naturdkesources manages natural resources on the lands
of the Quinault I ndian Nationdés Usual and

natural environment and its resources are deeply intertwined with the culture and
economy of the Quinault. The traditionabal worldview is that the people are a part

of nature, not a-paseddbrpmophetuhaveinBbaeko

relationship with their specific natural environment through history. Their physical,
mental, social and spiritual health isatitly and uniquely related to the health of the
ecosystems of the lands and waters they infi#bit.

68. Red CIiff Band of Lake Superior Chippewa Indians

Def i

nition of Anavigable waterwayo

Other Definitions

T

T ANavigabl e waterwayo shall r e fteetheelbo any b
and flow of the tide or seiche, (2) connects with a continuous interstate waterway, (3)
has navigable capacity, and/or (4) is actually navigable.
ADi scharged means the unintentional or in
pouring, emitting, emptying, releasing, or dumping of any liquid, gaseous, or solid
material®
AEnvironment al Changeo means: (a) Any doc

= =

diversion, wetland draining, or similar activity that potentially alters thegicdl,
chemical, physical, and cultural integrity of the environment; (b) Any construction
activity that may alter or alters the natural environment (biological, chemical,
physical, and cultural integrity) to the extent of the area of impact, whether pre
disturbed or not; (c) Removal and proper disposal of dredged materials, dirt, slurry,
rock, sand, or municipal, industrial, or agricultural waste; (d) The outdoor discharge
or spraying of any poison, pesticide, or herbicide; (e) Demolition with use of any
explosive substance such as gun powder or dynamite, other than through the
legitimate use of firearms; or (f) Metallic or nometallic mining activities.

AFillo means a deposit of eFrth materi al
APol |l uti onodo meoatsaircgpdscharge of@amy salidowaste, incinerator
residue, chemical waste, biological nutrient, biological material, wrecked or discarded

3891d. at (only relevant portions cited).

390

Quinault Division of Natural Resourcédgtp://glandandwater.org/

%1 Red Cliff Bandof Lake Superior Chippewa Indians, Tribal Code, Chapter 11 Logging, Burning, Woodcutting,
and Harvesting, Section 11.2.23. Availablehditp://redclif-nsn.gov/government/Trit@hapters/Chapterl1.pdf

392 Red Cliff Band of Lake Superior Chippewa Indians Tribal Code Chapter 12 Pollution and Environmental
Protection, Section 12.2.3. Available ttp://redcliff-nsn.gov/government/TribalChapters/Chapter12.pdf

393 Red Cliff Band of Lake Superior Chippewa Indians, Tribal Code, Chapter 55 Flood Damage Reduction
Ordinance, Section 55.2.10. Availablefdtp://redcliftnsn.gov/government/TribalChapters/Chapter55.pdf
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equipment, rubbish, sewage, garbage, trash or other harmful or unsightly substance
into any waters, any lands anitted into the air. (082-06)***

402like and 404like Ordinance
1 Except as otherwise provided in this section, no person shall cause any pollution
within the exterior boundaries of the Reservafitn.
1 Environmental Change Permit:
o No person shall cause, acemqmit to be caused, any environmental change
without an Environmental Change Permit issued by the Environmental
Department®
o Commercial appliers of poisons or pesticides must receive an Environmental
Change Permit from the Environmental Department.

Other Nbvel Protections

T The tribeds commerci al l ogging regul ati on
0 No logging activities shall occur within the riparian buffer zone, which
consists of: 150 feet of the horizontal distance from the Lake Superior high
water elevation and 100 feetlodrizontal distance from the stream and not
within the 100 year flood plain of a pond, lake, stream or river (37.6.10).
Exemptions will only be granted through the PAC approval process as part of
the Tribeds Emerald ASh Borer Manageme
0 Loggingroad stream crossings must utilize [best management practices]
intended to limit stream channel changes, erosion, sedimentation, and
disruption of aquatic life as specified by the PAC Review Board and
Commercial Logging Permit conditions. The Natural Resesi Department
may impose additional conditions for stream crossings of navigable
waterways to mitigate effects of the crossify.
o Machinery use in or near dry washes is prohibited at all tiifles.
1 Setbacks. In all zones, the following rules concerningas&thfrom the lake shore
shall apply. (a) Lake Superior. There shall be a setback of 150 feet of horizontal
distance from the Lake Superior High Water Elevation. All structures and major
ground cover disturbances shall be prohibited. (b) Streams. Orealinsta minimum
setback of 100 feet of horizontal distance from the stream bankfull mark and not
within the 100 year flood plain is required. (c) Decks and Building Prohibited.
Decks, observation platforms and buildings are expressly prohibited in tiedirsto
setback area. Docks within the exterior boundaries of the reservation proposed in the
shoreline setback area require review by the PAC Team and approval by Tribal
Council on a case by case basis. (d) Greater Setback. In cases of adverse soil to

394Red Cliff Band of Lake Superior Chippewa Indians Tribal Code Chapter 12 Pollution and Environmental
Protection, Section 12.2.19.

3% Red Cliff Band of Lake Superior Chippevindians Tribal Code Chapter 12 Pollution and Environmental
Protection, Section 12.3.1.

¥|d. at Section 12.4.1.

397 Red Cliff Band of Lake Superior Chippewa Indians, Tribal Code, Chapter 11 Logging, Burning, Woodcutting,
and Harvesting, Section 11.4.5.

%8d. at Section 11.4.10.

%9)d. at Section 11.4.11.
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topagraphical conditions, the Zoning Administrator and/or Planning Board may
require greater setbacks which shall be measured as a horizontal di%tance.

1 Floodplain Development Permits. It shall be unlawful for any person to begin
construction or other develogmt activity including but not limited to filling;
grading; construction; alteration, remodeling, or expanding any structure; or alteration
of any watercourse wholly within, partially within or in contact with any identified
special flood hazard area, agablished in Section 1.6, until a floodplain
development permit is obtained from the Floodplain Administrator. Such floodplain
development permit shall show that the proposed development activity is in
conformity with the provisions of these regulatioNs. such permit shall be issued by
the 4F(!g)odplain Administrator until the requirements of these regulations have been
met.

69. Resighini Rancheria

Definition of Awaters of the Reservationbo
1T A"Reservation Watersodo or fAWaterrfacemf t he Re
underground, contained within, flowing through or bordering upon the Resighini
Rancheria or any portion there®f.

Other Definitions
T APoll utantd means any substance that wil/|
Reservatiorf®®

402like and 404like Ordinance

1 No person shall discharge any pollutant into any Reservation water from a point
source or conduct dredge and fill activities in any designated wetland area of the
Reservation without first having applied for and obtained a permit from theid&ipar
Review Committee after approval by the Business Council. Any person who intends
to alter or enlarge an existing activity authorized by this Ordinance, or who intends to
cause or direct such alteration or enlargement of such activities, shall, prior to
alteration or enlargement of such activities, apply for and obtain a valid permit from
the Riparian Review Committee after approval by the Business C8thcil.

Other Novel Protections
1 TheRancheria has water quality criteria specifically for wetlands. Thafimg
wetlands criteria shall apply to all waters of the Reservation: (A) Water quality in
wetlands shall be maintained at naturally occurring levels, within the natural range of

00|d. at Chapter 37, Land Use, Section 37.6.10. Availalietpt/redcliff-

nsn.gov/Government/TribalChapters/Chapter37.pdf

‘1 Red Cliff Band of Lake Superior Chippewa Indians, Tribal Code, Chapter 55 Flood Damage Reduction

Ordinance, Section 55.3.3.

92 Resighini Rancheria, Tribal Water Quality Ordinance Numbe2@12, Section 2. Revised March 31, 2006.

Available at:

?gstps://klamathwaterquality.com/documents/Resiqhini Rancheria_Final WQ_Ordinance Revised 6 06.pdf
Id.

4041d. at Section 801.
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variation for individual wetlands. (B) Physical and biological characiesishall be
maintained and protected by: (1) Maintaining hydrological conditions, including
hydro period, hydrodynamics and natural water temperature variations; (2)
Maintaining the natural hydrophitic vegetation; and (3) Maintaining substrate
characteriscs necessary to support existing and characteristic*¥ses.

70. Rincon Band of Luisefio Mission Indians

Definition of Awaters of the Reservationo
T ARi ncon Reservation Watero means all fres
through the Rincon Reservarti, or that are stored on the Rincon Reservation,
whether found on the surface of the earth or underground, and all Rincon Band tribal
reserved water right§®

Definition of Awetl andso
T AWetl andsdo means those areas whaor are i nu
ground water at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions. Wetlands generally include swamps, marshes,nabgs, a
similar areag®’

Other Definitions
T "Adj acent Wetl andso means wetlands bor
of the United Stateso as defined by 33
time 28
T AnContiguous Wetl andso mewmwaterswktlieRiacords t hat
Reservation or other geographic featueeg,(open space) by any of the following
criteria: (1) All or part of the wetland lies within the 19@ar floodplain of waters of
the Rincon Reservation; (2) Hydric soil and Hydrophy#getation extend
continuously to waters of the Rincon Reservation or other pertinent geographic
features; or (3) Sufficient evidence exists to conclude the wetland is hydrologically
connected and is immediately adjacent to waters of the Rincon Reseoratitier
pertinent geographic featur&s.

der
CF

T AFillingd means the depositing of any mat
the land or the bed of a body of water above its prior or natural eleV&tion.
T Aalllicit di s c hdormgwatsdschargea to stam watemdoaimage

systems that could cause or contribute to a Degradation of water quality, sediment
quality, or ground water quality, including, but not limited to, sanitary sewer

“%51d. at Section 509.

%% Rincon Band of Luisefio Mission Indians, Water Resources Protection Ordinance, Ordinance No. 8.900, Section
8.903 (jjj). Available athttps://incon-nsn.gov/wpcontent/uploads/2019/05/8 _09U@aterResourcedrotection
Ordinance.pdf

“071d. at Section 8.903 (ffff).

“%1d. at Section 8.903 (b).

“91d. at Section 8.903 (I).

“101d. at Section 8.903 (s).
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connections, industrial proceaster, interior floor drms, car washing, and iron grate
systemg*!
T APoll utiond means the presence of matter,
of the physical, chemical, or biological properties of water or land whose nature,
location, or quantity produces undesired emvmental effects, including, but not
limited to, changes in aesthetics, temperature, taste, color, turbidity, or odor of the
waters, or such discharge of any liquid, gaseous, solid, radioactive, or other substance
into any waters as will or threatens &mder such waters harmful, detrimental, or
injurious to the public health, safety, or welfare, or to cultural, spiritual, domestic,
commercial, industrial, agricultural, recreational, or other legitimate beneficial uses,
or to livestock, wildlife, birds,i§h, or other aquatic lif&-
T Al sol at ed We t-tidal wetlands not paa of & surfagentributary system
to intrastate or navigable waters of the United States and are no adjacent to such
tributary waterbodie$"®
T A"Ongoing agricultural activityo means agr
tilling, planting, and other activities) that are ongoing as long as the area on which
they are conducted has not been converted to another use or has lain idle so long that
modifications to the hydrology are necessary to resume operation. Any lands that
have been idle for five years or longer will no longer be considered as lands with
"ongoing" agricultural activities. This definition should be interpreted in line with that
of the U.S. Department of Agriculture and shall not be interpreted in any way to
regulate any adjudicated water right or interest of an allottee, or allotment in trust
status, on the Rincon Reservatfoh.
T AWetl and compl ex 0 means ndsfoamaasdighyher e wet | a
interspersed mosaic, often with a number of small, hydrologically interconnected
(either through ground water or surface water) wetlands as commonly found in
hummock and swale topograpfiy.

303(c) Water Quality Standards
1 Founglsligibleto administer a water quality standards program (TAS) on April 3,
2018

1 [Initial water quality standards have not yet been approved by EPA.

401 Certification

1 Found eligible to administer a water quality certification program (TAS) on April 3,
2018.

402like and 404ike Ordinance
1 Applicability. (a) Except as provided in subsection (b) below, this Ordinance applies
to all Persons using or desiring to use Rincon Reservation Water or undertaking

“11d. at Section 8.903 (ii).

“121d. at Section 8.9 (zz).

“31d. at Section 8.903 (mm).

“141d. at Section 8.903 (uu).

“121d. at Section 8.903 (bbbb).

418 hitps://www.epa.gov/wgtech/epaactionstribal-watergualty-standardsand-contacts
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activities or desiring to undertake activities that affect RirlRegervation Water,
including, but not limited to, surface and ground waters in, on, or underlying all lands
within the boundaries of the Rincon ReservafigBtream and Wetland Management
o lItis the intent of the Rincon Band to achieve no net loss of streaetlands,
and their functions and, in the long term, to achieve a net gain of stream and
wetland functions within the boundary of the Rincon Reservation. These goals
will be achieved by measures such as requiring site planning to avoid or
minimize damag to streams and wetlands wherever possible and by requiring
restoration or enhancement of degraded streams and wetlands to offset losses
that are unavoidable. It is also the intent of the Rincon Band to pursue a policy
of actively encouraging the restaoat or enhancement of streams and
wetlands with a high potential to provide wildlife, cultural, wajeality, or
Aquifer-recharge function$®
0 The purposes of Rincon Band Stream and Wetland Management are: (1) To
protect the functions and values of Rind@servation streams and wetlands
from the impacts of development activities and other land uses; (2) To
encourage appropriate residential development andusagractices by and
for tribal members and nemibal members as well as commercial and
businesgrowth on the Rincon Reservation for tribal employment
opportunities by providing defined stream and wetland management
standards, requirements, and Mitigation alternatives for effective project
planning; (3) To protect and enhance wildlife resourcegmi@llresources,
and the quantity and quality of Rincon Reservation ground water; and (4) To
protect surfacevater quality and enhance stomater managemeft?

1 The [Rincon Environmental Department (RED)] shall have the authority to, and shall
promulgate, mmend, or rescind regulations relating to standards of quality for waters
of the Rincon Reservation and for substances discharged therein in order to maintain
the highest possible standards in accordance with the public policy of the Rincon
Band as declareid Section 8.901 & 8.90%°

1 Any Person who in violation of this Ordinance discharges any pollutant into the
waters of the Rincon Reservation shall be liable for all costs associated with or
necessary to clean up, abate, or remove said pollutants fronatéies wf the Rincon
Reservation and restore the quality of the waters of the Rincon Reservation to their
condition as they existed immediately prior to the disch#ge.

1 Water Quality Standards Antidegradation Policy: Discharges which cause violation of
the Antidegradation Policy or any narrative or numerical water quality objective are
prohibited.... In some cases, the Tribal Council may allow limited degradation of
existing water quality to benefit the Tribe for economic, developmental, or cultural
reasonsThe conditions upon which this may be allowed will be fully disclosed by

417 Rincon Band of Luiseno Mission Indians, Water Resources Protection Ordinance, Ordinance No. 8.900, Section
8.904 (a).

“181d. at Section 8.915 (b).

“191d. at Section 8.915 (c).

4201d. at Section 8.920 (a).

“211d. at Section 8.92(c).
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the Tribal Council and will follow an application process and public participation.
The level of water quality to protect existing beneficial uses shall be fully protected.
All reasmable and costffective strategies shall be implemented for nonpoint source
releases...If it is determined that some degradation is in the best interest of the
members of the Rincon Band Tribe, some increase in pollutant level may be
appropriate. Howear, in no case may such increases cause adverse impacts to
existing or probable future beneficial uses of waters of the Tifbe.

1 If a proposed action has the possibility to adversely affect the water quality of Rincon
Band Creek, an application must bedileith the RED. The application must
describe the action proposed and its effects on Reservation waters, how this
information was derived, and a justification for the action. Upon satisfying these
requirements, the RED will recommend or not recommendgtbigosal to be
considered by the Tribal Council. Tribal Council will make a determination whether
to consider the proposal further. If the Tribal Council wishes to consider the
application further, the public participation process will take place. ThalTrib
Council has the sole authority in permitting degradation to waters of the Rincon
Reservation. If the Tribal Council makes the decision to allow degradation, they will
submit their decision to the U.S. EPA for review and appr&val.

Statements of culturalr spiritual significance of water resources
1 Streams and wetlands provide a number of benefits to the Rincon Band, including
Habitat for migratory birds, amphibians such as frogs and salamanders, and other
wildlife; cultural plants and other cultural pte@s and properties; providing recharge
water to groundvater Aquifers; improving water quality; providing water to streams
during summer low flows; holding flood and storm waters; and recreational and
educational opportunitie$?

Other Novel Protections
1 WELLHEADS: The Water Resources Protection Ordinance provides guidelines to
determine appropriate conditions to be included in permits issued by the RED for the
protection of wellhead areas and ground water resources of the RincoffBand.

71. Rosebud Sioux Tribe

Other Definitions

T ADi scharge of a pollutanto means any addi

Rosebud Reservation from a point souffCe.
T APoint sourceo means any discernible,
but not limited to any pipealitch, channel, tunnel, conduit, well, discrete fissure,

422
423

Id. at Appendix D-- Antidegradation Policy.

Id. at Appendix D Section (e).

“241d. at Section 8.915 (a).

“2>|d. at Section 8.905 (d).

428 Code of the Rosebud Sioux Tribe, Title 19 Environmental Protection Sectéda® (2).
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container, rolling stock, concentrated animal feeding operation, vessel or other
floating craft, from which any pollutant is or may be discharfféd.

T APol l utant o means an ywameaauses poldution, intlugihg wh e n
but not limited to, dredged spoil, solid waste, incinerator residue, sewage, garbage,
sewage sludge, munitions, chemical, biological, or radioactive materials, heat,
wrecked or discarded equipment, rock, sand, cellarsdifit,industrial, municipal and
agricultural products or wasté®

T APol Il uti ono -made orsumaihdacedalienation of the chemical,
physical, biological, or radiological integrity of wafér.

402like and 404like Ordinance

1 ProhibitedActivities. (1) Except as may be permitted under this Title, no person shall
cause or allow the discharge of any pollutant from a point source or nonpoint source
that reduces the quality of the waters of the Reservation to below the standards
established grsuant to Section 18-105 of this Chapter. (2) No person shall violate
the terms or conditions of any pollution discharge or activity permit or regulation
issued pursuant to this Chaptét.

1 Permit for Point Source Discharge. (1) Federal and Tribal PeRedsired. (a) Any
point source discharge of pollutants into the waters of the Reservation requires a
permit from the federal Environmental Protection Agency. No person may discharge
any pollutant from a point source into waters of the Reservation witiaoirig first
obtained a permit from the EPA. (b) Further, no person may discharge any pollutant
from a point source into waters of the Reservation without first having obtained a
permit from the Commission pursuant to this Chapter. (2) Tribal Permit fiotr Po
Source Discharge. (a) In lieu of a petition for permit as required by Sectién 19
109(1) and (2), the applicant shall provide td the Director of Water Resources a
complete and full copy of his petition to the federal Environmental Protection Agency
atthe same time as it is supplied to the EPA. (b) Upon receipt of a complete petition
the Director of Water Resources shall immediately contact the appropriate federal
Environment al Protection Agency office an
review and provide public participation on the permit petition. The Director shall
request that EPA not act prior to conclusion of the tribal process. (c) Within two
weeks of having first received a petition, the Director may request the applicant to
supply withina reasonable time such additional information as he deems necessary to
permit a thorough review of the petition. If the applicant fails to submit the requested
information within the reasonable time established in the Director's request, the
Director mayreject the petition for such failure. (d) Upon receipt of a complete
petition pursuant to Section 8109 or 196-110(2)(a), the Land Use and
Environment Commission shall, in accordance with informal hearing procedures
established in Title 18, Chapter 2ibtermine whether to issue the requested permit.
The Commission shall grant the permit only if it finds, by clear and convincing

“27|d. at Section 1%6-102 (5).
“28|d. at Section 1%-102 (6).
“21d. at Section 1%-102 (7).
4301d. at Section 1%-104.
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evidence, that: Commission shall not grant a permit unless it finds on the record that

e (e) I f the f edectioaAgengyhasinotgehisseed a perimit, e o t

Director shall urge EPA to act consistent with the decision on the tribal permit. If
EPA has issued a permit, the Director
conditions are at least as stringent asafinghe EPA permit*

72. Sac & Fox Tribe of the Mississippi in lowa

303(c) Water Quality Standards
1 Found eligible to administer a water quality standards program (TAS) on August 13,
2019.
1 [Initial water quality standards have not yet been approved by EPA.

401 Certification

1 Found eligible to administer a water quality certification program (TAS) on August
13, 20109.

73. Saint Regis Mohawk Tribe

Definition of Awaters of the tribebo
T ATri bal surface watero means all water
wholly or partly within or bordering upon the exterior boundaries of the Territory,
including but not limited to lakes, ponds, artificial impoundments, streams, stream
reaches, rivers, springs, seeps, and wetl&fids.

Definition of Awetl andso

T AWetl ands 0 amieaensof Akwesashe as shown on the wetlands map and
that are seasonally or permanently flooded by shallow water as well as lands where
the water table is close to the surface; in either case the presence of abundant water
has caused the formationfofdric soils and has favored the dominance of either
hydrophytic or water tolerant plants which are [dependent] upon or tolerant of very
moist conditions. Wetlands may or may not contain species that are of value
culturally to the Mohawks of Akwesasne. ldmthat are under active agricultural use
that are periodically flooded, soaked, or wet are not considered to be wetlands by
definition.

0 Wetlands are comprised of marshes, bogs, swamps and fens supporting
aquatic or seraaquatic vegetation: § Ma r s he evet areaa periodically
inundated with standing or slowly moving water and/or permanently
inundated areas characterized by emergent herbaceous vegetation, and to a
lesser extent, anchored floating plants and submergeritsBiip @re peat
covered areagr peat filled depressions with a high water table and a surface

“311d. at Section 18-110 (only relevant portions cited).

%32 saint Regis Mohawk Tribe, Water Quality Standards for the Saint Regis Mohawk Tribe Under the Authority of
the Clean Water Act 8303(c), Section Il. Availablehips://www.epa.gov/sites/production/files/2014
12/documents/stregisibe.pdf

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 183

s h a

ab


https://www.epa.gov/sites/production/files/2014-12/documents/stregis-tribe.pdf
https://www.epa.gov/sites/production/files/2014-12/documents/stregis-tribe.pdf

carpet of acidophilic mosses (chiefly SphagnumO0. The water table is at or near

the surface in the spring, and slightly below during the remainder of the year.
iii) A S wa napesvooded wetlargdincluding both forest swamps and thicket

swamps, with 25% cover or more of tall trees and shrubs. In swamps, standing

to gently flowing waters occur seasonally or persist for long periods on the

surface. 1iv) AFensoO ar e pzeddysurdacec u mul at

layers of poorly to moderately decomposed peat, often with well decomposed
peat near the baes. They are generally covered by a dominant component of

sedges although grasses and reeds may be present. Fens receive some draining

from surrounthg mineral soil and supports masike vegetation.

V)i Wooded Weetwktlandgdsniinated by trees; a forested wetland.
vi) fAWet MeadowsoO are grasslands wi
but without standing water for most of the yeaj.vii Open Wat er 0
water that is free of emergent vegetation or artificial obstructions.

viiR Emer gent Wetlando refers to wet|

t h
r ef

and
emergent vegetat i on aredefined by theipFesenceaft e d

V

treeswht h mostly cover the si tieSc(rsued ,Shfr W

We t | aerhibis veetland soils and hydrogeology, and are populated largely

by shrubs, bushes or brush which are

S w a mpeferd to marshes dominated Pragmite(common reed). xi)

A S| o tefgrk t0 an elongated marsh often bisected by a creek with slowly
flowing surface water. xiiji P o t  referd te@adshallow, mardike pond.

X i i i) Aisagganeric @rmdodbany wetland that accumulates partiall
decayed plant mattéf

Other Definitions
T APollutantodo means dredged spoil, solid
sewage sludge, munitions, chemical wastes, biological wastes, radioactive materials,
heat, wrecked or discarded equipment, raelkd, and industrial, municipal, and
agricultural waste discharged into wat&F.

303(c) Water Quality Standards

i Foun%seligible to administer a water quality standards program (TAS) on October 16,
2002.
1 [Initial water quality standards were approved by ER/Aeptember 14, 2007.

401 Certification

1 Found eligible to administer a water quality certification program (TAS) on October
16, 2002.

404like Ordinance

433 3aint Regis Mohawk Tribe, Akwesasne Wetlands Conservation Act (AWCA), Sect@t0a(5).

34 saint Regis Mohawk Tribe, Water Quality Standards for the Saint Regis MohawkJFilee the Authority of
the Clean Water Act 8303(c), Section Il

35 https://www.epa.gov/wgtech/watemuality-standardsegulationssaintregismohawktribe
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1 Permits. 1. After issuance of the official wetlands map, any person desiring to
conduct on wetlands dgnated on the map any of the regulated activities set forth in
subdivision two of this section must obtain a permit as required by this title. 2.
Activities subject to regulation shall include any form of draining, dredging,
excavation, removal of soinud, sand, shells, gravel or other aggregate from any
wetland, either directly or indirectly; erecting any structures, roads, the driving of
pilings, or placing of any other obstructions whether or not changing the ebb and flow
of the water; any form of glation, including but not limited to, installing a septic
tank, running a stormwater or sanitary sewer outfall, discharging sewage treatment
effluent or other liquid wastes into or as to drain into a wetland; and any other activity
which substantially imairs any of the several functions served by wetlands or the
benefits derived from wetlands which are set forth in sectie@1@PR(5) of this
article. These activities are subject to regulation whether or not they occur upon the
wetland itself, if, in the @dcretion of the Environment Division, they inhibit or
otherwise substantially affect the function of the wetlands and/or are located within
100 feet from the boundary of such wetland as indicated on the wetland&map.

Statements of cultural or spirituageificance of water resources

1 Any loss of wetlands deprives the people of Akwesasne of some or all of the many
and multiple benefits to be derived from
education of future generations by providing readily accessible outdephisical
laboratories, living classrooms and vast training and education resources; f) open
space and aesthetic appreciation by providing areas for hunting, gathering, fishing,
canoeing, birdvatching and camping often in the only remaining open areas along
increasinty crowded river fronts; ... h) support of valuable medicinal plants and trees
of cultural and economic importance including, but not limited to, Heartweed
(Polygonum persicarjpand Black AshRraxinus nigrg.**’

1 The purpose of these water quality standé&ds facilitate sovereign self
determination and the restoration and preservation of traditional hunting, fishing,
gathering and cultural uses in, on and around Tribal Surface Waters. The
Environment Division is committed to providing cleaner, safer wateall of
creation. These water quality standards will in turn promote the general welfare and
well-being of the community by allowing the Tribe and its members to utilize the
water for traditional, cultural and ceremonial purpd$és.

Other Novel Proteains
T The tribeds water quality standards apply
exterior boundaries of the territory that are not constructed wetlands shall be subject
to the Narrative Criteria (Section 1V, subsection 2), Antidegradation (sectemd2)
the Saint Regis Mohawk Tribe Wetlands Protection #eiw.srmtenv.org/wetlands
2. Water quality in wetlands shall be maintained at naturally occurring levels, within
the natural range of variation for thmelividual wetland, unless otherwise specified

3% AWCA Section 010301.

“371d. atSection01-0102(4) (only relevant portions cited).

3 saint Regis Mohawk Tribe, Water Quality Standards for the Saint Regis Mohawk Tribe Under the Authority of
the Clean Water Act 8303(c), Section I.A.
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and approved by the Environment Division. 3. Physical and biological characteristics
shall be maintained and protected by: a. Maintaining hydrological conditions,
including hydroperiod, hydrodynamics, andurat water temperature variations; b.
Maintaining the natural hydrophytic vegetation; c. Maintaining substrate
characteristics necessary to support existing and designated uses. 4. Point and
Nonpoint sources of pollution shall not cause destruction oritmpat of wetlands

except where authorized under Section 404 of the CWA. 5. Natural wetlands shall not
be used as repositories or treatment systems for wastes from human %8urces.

T I'n the tribebés water quality ssetomdards, t
Aceremoni al and spiritual water use, 0 whi
cultural practices which may involve primary and secondary contact. This shall
include uses of Tribal Surface Waters of a water body to fulfill cultural, traditional,
spiritual, or religious needs of the Tribe or its memB&rs.

74. San Carlos Apache Tribe

303(c) Water Quality Standards
1 Application under review; notice issued October 24, 2018. EPA provides notice to
appropriate governmental entities and the local public variteibal application for
TAS is ready for review. The notice generally provides 30 days to receive comments
on the tribeds “assertion of authority.

401 Certification
1 Application under review; notice issued October 24, 2018. EPA provides notice to
appropride governmental entities and the local public when a tribal application for
TAS is ready for review. The notice generally provides 30 days to receive comments
on the tribebds assertion of authority.

75. Seminole Tribe of Florida

Definition of Anavigabl e waterso

T The term Anavigable waterso means the wat
territorial sea$*?

Definition of fAwaters of the Reservationo
T The term AReservation surface waterso mea
located within the boundaried the Tribe's Reservations specified in Section 11.2 of
this Chapter. This term specifically includes wetlaf{ds.

BN

Definition of Afwetl andso

4391d. at SectionV.F.
4401d. at Section Il and Section VI.
441 https://www.epa.gov/wgtech/epaactionstribal-waterquality-standardsand-contacts

442 Seminole Tribe of Florida, Tribal Water Code, Subtitle B, Water Quality Caetetjon 11.6.
1.
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T The term Awetl andsod means those areas t
ground water at a frequency angration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in
saturated soil conditions. Wetlands generally include swamps, marshes, bogs and
similar area$*

Other Definitions
T Theerm Adi scharge of a pollutanto and the

means (A) any addition of any pollutant to navigable waters from any point source,
(B) any addition of any pollutant to the waters of the contiguous zone or the ocean
from any pointsource other than a vessel or other floating éfaft.

T The term Apollutantd means dredged spoi
garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive
materials, heat, wrecked or disded equipment, rock, sand, cellar dirt and industrial,
municipal, and agricultural waste discharged into water. This term does not mean (A)

h a

Asewage from vesselso within the meaning

gas or other material which isjected into a well to facilitate production of oil or gas,
or water derived in association with oil or gas production and disposed of in a well, if
the well is used either to facilitate production or for disposal purposes, has been
approved under authoyiof the federal Safe Drinking Water Act or other applicable
federal law, and if such Commission determines that such injection or disposal will
not result in the degradation of ground or surface water resources.

303(c) Water Quality Standards

1 Foungﬁeligiﬂe to administer a water quality standards program (TAS) on June 1,
1994.

1 Initial water quality standards for the Big Cypress Reservation were approved by
EPA on September 26, 1997. Initial water quality standards for the Brighton
Reservation were approvdy EPA on November 18, 1998.

401 Certification

1 Found eligible to administer a water quality certification program (TAS) on June 1,
1994,

Other Novel Protections

T The tribeds water quality standards for
permits:

0 ISSUANCE OF PERMITS. Each permit issued by the Commission pursuant
to subsection 3.5.8 of Subtitle A shall impose such conditions as may be
necessary to ensure that the permit will not result in a violation of water
guality standards that havedrevalidly adopted by the Commission. Each
annual report to the Council that is approved by the Commission shall include
a report on the Commission's experience in exercising its existing permitting

444 Id
445 Id

448 hitps://www.epa.gov/wgtech/waterquality-stardardsregulationsseminoleflorida.
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authority and shall present recommendations to the Aaumwhether the
delegation of additional permitting authority would help to achieve the goals,
policies and purposes of this Subtitfé.
o The Commission is authorized to include in its rules any provisions that the
Commission deems necessary or advisabtatry out this subtitle, including
but not limited to: a procedure through which an applicant for a federal license
or permit to conduct any activity that may result in a discharge to surface
waters, including wetlands, may apply to the Director foifaeation,
pursuant to section 401 of the Clean Water Act, that any such discharge will
comply with the Tribeds water quality
Clean Water Act?®
0 CONDITIONS FOR PERMITS ISSUED BY THE COMMISSION. The
Department shallmovide scientific and technical support to the Commission
in specifying conditions to include in any permit issued by the Commission
pursuant to subsection [3.6] of Subtitle A of this Code to ensure that the
permit will not result in a violation ofthe ie 6 s wat er dfality s
1 APPLICATION FOR PERMIT. 1. Any person who intends to dig a well or use, drain
or divert surface or ground waters of the reservation or Tribal Trust Lands, unless the
person intending to engage in such activity is alreadypallyr licensed user under
Section 1.4 of this Code for such activity, must apply for a permit to dig a well or
engage in such activity, before digging t
Director may require additional information sufficientketermine whether the
proposed use, well or drainage or diversion presents any threat to the health or safety,
or to the economic interests, of the Tribe or any member thereof, or to the water,
water resources or physical environment or the reservatidrital Trust Land$>°

76. Seneca Nation of Indians

303(c) Water Quality Standards
1 Application under review; notice issued November 8, 2018. EPA provides notice to
appropriate governmental entities and the local public when a tribal application for
TAS is readyfor review. The notice generally provides 30 days to receive comments
on the tribeds ®assertion of authority.

401 Certification
91 Application under review; notice issued November 8, 2018. EPA provides notice to
appropriate governmental entities and thellpadlic when a tribal application for

447 seminole Tribal Water Code, Subtitle B, Section 12.2.5.

“481d. at Section 12.3.1.2 (only relevant portions cited).

491d. at Section 13.4.5.

450 seminole Tribe of Florida, Tribal Water Code, Subtitle A, Beneficial UseCamservation of Water Resources,
section 3.6.3 (only relevant portions cited). Availabléhtips://www.semtribe.com/STOF/docs/default
source/environmentaksourcemanagement/seminoeteabal-watercode/subtitlea-beneficialuseandconservation
of-waterresources.pdf?sfvrsn=77d7845a 6

41 https://www.epa.gov/wgtech/epaactionstribal-waterquality-standardsand-contacts

Resource and ProgramtitaAssessment for the Navigable Waters Protection Rule January 23, 2020
Appendices 188


https://www.semtribe.com/STOF/docs/default-source/environmental-resource-management/seminole-tribal-water-code/subtitle-a-beneficial-use-and-conservation-of-water-resources.pdf?sfvrsn=77d7845a_6
https://www.semtribe.com/STOF/docs/default-source/environmental-resource-management/seminole-tribal-water-code/subtitle-a-beneficial-use-and-conservation-of-water-resources.pdf?sfvrsn=77d7845a_6
https://www.semtribe.com/STOF/docs/default-source/environmental-resource-management/seminole-tribal-water-code/subtitle-a-beneficial-use-and-conservation-of-water-resources.pdf?sfvrsn=77d7845a_6
https://www.epa.gov/wqs-tech/epa-actions-tribal-water-quality-standards-and-contacts


























































































































































































































































